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No. 9722 

John A. Kendrick, appellant 


v. 
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BRIEF AND JOINT APPENDIX ON BEHALF OF APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On August 22, 1947, appellant pleaded not guilty on an 
indictment containing three counts (R. 147, 146). 1 On De¬ 
cember 3,1947, a jury found him guilty on the second count, 
which charged that on or about June 1, 1947, the appellant 
assaulted Thomas H. English with a loaded pistol (R. 151, 
146). He was acquitted on count three, which charged as¬ 
sault with intent to kill (R. 151). Count one, charging the 
carrying of a pistol, was dismissed before trial (R. 149). 

A motion for new trial was argued and overruled (R. 153). 
Appellant was sentenced to a term of three to ten years 
(R. 153). 

The appellant has a long record of convictions of crimes 
of violence, covering a period of thirty years (R. 85, 86). 
On the stand he volunteered the information that he had 
been an inmate at Alcatraz (R. 86, 105). English also has 
a criminal record, and is presently imprisoned (R. 79, 80). 
The apppellant and English have known each other fifteen 
years (R. 17, 107). 


1 Record pages are indented at left-hand margin of joint appendix 
pages. 

(1) 
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Upon motion of the Government, based on the nature of 
previous testimony given by English at appellant’s prelimi¬ 
nary hearing in Municipal Court, the Court called English 
as its witness (R. 14,15). 

After English testified the Government called the follow¬ 
ing, in the order named: Corporal Kuriger (R. 26) and 
Private Furev (R. 34), military policemen; Mr. Hurwitz 
(R. 41); Mr. Whitely (R. 48); Officers Lyons, Weber, Scherl 
and Shelton, of the Metropolitan Police (R. 50, 52, 60, 65). 

At the close of the Government’s case there was a motion 
for judgment of acquittal, on the ground that appellant’s 
extra-judicial confession had not been corroborated by sub¬ 
stantial evidence of the corpus delicti (R. 81). The defense 
recalled English for further examination (R. 77), and the 
appellant took the stand in his own defense (R. 84). 

On June 1, 1947, Thomas English lived in an apartment 
at 832 Tenth Street, N.W. (R. 16). The apartment is located 
about fifteen yards south of I Street, on the west side of 
Tenth Street (R. 29). At 830 Tenth Street, immediately to 
the south of English’s residence, is the Bianchi Travel 
Service (R. 28, 39, 62). 

At approximately 11:25 P.M., June 1,1947, three soldiers, 
military policemen, were driving north on Tenth street, 
between H and I, in a military police automobile (R. 26-28). 
At that time the soldiers heard a shot (R. 27, 35). The 
sound came from the right of the driver (R. 28). The driver 
glanced to the right, then to the left (R. 33). When he 
glanced to the left he saw Thomas English “run up the 
steps” going into a doorway on Tenth Street “next to a 
travel bureau” (R. 28, 33). 

Almost simultaneously with the shot, an automobile 
“swerved out very fast” from the curb in front of the sol¬ 
diers (R. 36). The automobile proceeded north on Tenth 
Street, the soldiers giving chase. 

After a pursuit of three blocks, the automobile got away, 
but before doing so a military policeman took its license 
number (R. 29). 

Between eleven and eleven-thirty that night, Mr. Irving 
Hurwitz was in an automobile, which had been travelling 
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south on Thirteenth Street, N.W. and was stopped at a 
traffic light at Thirteenth and M Streets. He observed an 
automobile which swerved off Tenth Street. The car went 
west on M Street to Thirteenth. Turning north on Thir¬ 
teenth it almost hit the witness’ car. The driver of the 
witness’ automobile turned around and followed the auto¬ 
mobile until it pulled over to the curb (R. 41). 

Appellant jumped out of the car and went up Thirteenth 
Street toward N (R. 41, 42, 45). Appellant hailed a taxi on 
Twelfth Street, between N and 0 and was driven to Four¬ 
teenth and Swann Streets, N.W. by Mr. Whitely (R. 48). 

Mr. Hurwitz pointed out appellant’s automobile to Officer 
Shelton (R. 47, 48). Officer Shelton opened the door and 
found on the floorboard a 6.37 semi-automatic pistol (R. 73). 
The clip contained eight undischarged cartridges (R. 73, 74). 
There was one discharged shell lying on the floor by the 
pistol (R. 74). (The pistol and clip were received in evi¬ 
dence (R. 76).) 

Officer Shelton then drove to the Thirteenth Precinct, 
where he saw the appellant (R. 74). He showed the pistol to 
appellant and asked him if it was his. The appellant replied 
that it was (R. 75). 

The officer then asked appellant if he had shot at Thomas 
English. He replied: “I did. Did miss the bastard?” Offi¬ 
cer Shelton told him apparently he had missed. Thereupon 
appellant stated, “Well, next time I won’t. I’ll get a tommy 
gun, a kid and a Buick, and I’ll stop anybody who tries to 
stop me from killing him.” (R. 75). 

When Officer Kirby walked into Number Two Precinct 
with appellant, English was sitting in a chair. He kicked 
English out of the chair, cursed him and said, “I missed 
you this time, but I’ll get you next time.” (R. 58, 59, 47). 
Appellant had “been drinking” but “wasn’t really drunk” 
(R. 76). 

The soldiers who had witnessed the shooting drove back 
to the scene (R. 30). There was a bullet hole in the window 
of the Bianchi Travel Service (R. 30, 62). The hole was 
located about two or three feet south of the entrance to 
English’s apartment (R. 39,16). 
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The soldiers radioed the Metropolitan Police and Officers 
Weber and Scherl responded (R. 30, 53, 61). Officer Weber 
checked the hole and found a bullet embedded in a show¬ 
case in the travel agency next door to English’s apart¬ 
ment (R. 54). 

Thomas English testified, as the Court’s witness, that on 
'June 1, 1947, he was living at 832 Tenth Street, N.W., and 
that about eleven or eleven-thirty P.M. he was at home 
(R. 16,17). He stated that at the hour mentioned, he came 
out of his apartment “several times” (R. 17). On one of 
these occasions, when he “went back in” his apartment, he 
noticed “a commotion down the street a little way from 
the house” (R. 17,18). There “was a lot of people ganging 
in front of a store”. He went to the scene and noticed some 
military policemen (R. 18). 

English stated that he did not see the appellant that eve¬ 
ning; that he heard no shot (R. 17, 25). He admitted, how¬ 
ever, that he did not know whether or not Kendrick had shot 
at him (R. 25). 

The defense recalled Thomas English for further exami¬ 
nation (R. 77). English testified that about eleven P.M. he 
had left his house. As he came out he felt in the pocket of 
his coat to see if he had brought his cigarettes. Finding 
none, he returned (R. 77). 

The appellant then took the stand (R. 84). He testified 
that in the evening of June 1,1947, he went to visit English 
at his apartment at 832 Tenth Street, N.W. He started to 
park his car, just above 832 Tenth, on the opposite (east) 
side of the street (R. 92). While appellant was parking, 
Thomas English rushed out of his doorway and “pulled a 
gun out of his pocket”. The appellant stated he “ducked 
behind the steering wheel ’ ’ and * 1 grabbed that gun there ’ ’ 
and “fired it”. (He indicated the pistol previously re¬ 
ceived in evidence.) (R. 91). His motor had not stopped 
so he “just gunned and went off” (R. 103). He saw a 
policeman and told him that he had shot at English (R. 92, 
93). At the precinct he told the policeman he “hoped he 
had killed him” (R. 93). 

Appellant claimed that he shot in self-defense (R. 91, 





5 


92, 95) and explained his actions as follows: In the latter 
part of 1944 he met a woman identified as “Neva Ken¬ 
drick” with whom he lived “as man and wife” (R. 87, 82). 
(On cross-examination he stated he lived with her for a 
year and a half, dnring 1945 and part of 1946 (R. 110).) 
When he first met her she had just been released from the 
Federal Reformatory for Women, Alderson, West Vir¬ 
ginia (R. 87, 109). At that time she had been cured of 
addiction to narcotics (R. 87). During 1945 he discovered 
she had resumed the habit (R. 87, 88). He blamed this on 
English. On a number of occasions had gone to English 
to get him to leave her alone (R. 87, 88). 

The appellant related that about a month before June 1, 
1947, while he was standing on a street corner, English 
and two other men pulled up in an automobile. English 
jumped out and drew a pistol. The appellant said: “I 
snatched it out of his hand.” He pointed to the pistol pre¬ 
viously received in evidence and stated it was the “same 
gun” (R. 89). 

The appellant continued that about two weeks before the 
shooting he went to English’s apartment “to get Neva, to 
talk to Tommy” (R. 90, 91). English “shoved a gun 
in . . . (his) ... face” and told him to get out, which 
he did. 

The appellant stated that the day of the shooting Eng¬ 
lish telephoned him, offered to make peace, and suggested 
they “get together” and “talk this thing over” (R. 91, 
99). As a consequence he went to English’s apartment, 
bringing English’s pistol in order to return it to English 
(R. 91, 96). As he was parking, it appeared to appellant 
as if English had been lying in wait against the wall of 
his doorway, because appellant had hardly stopped his 
car when English ran out (R. 92). The appellant did not 
want “to take any more chances” and fired. 

STATUTE INVOLVED 

31 Stat. 1322 (1901), 22 D. C. Code § 502 (1940): 

Every person convicted of an assault with intent to 
commit mayhem, or of an assault with a dangerous 
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weapon, shall be sentenced to imprisonment for not 
more than ten years. 

SUMMARY 07 ARGUMENT 

I 

A clear abnse of discretion in denying the motion for 
continuance, and barm resulting therefrom, were not 
shown. 

Counsel had been granted other continuances and had 
been retained for a considerable period of time. He did 
not show due diligence. 

The requested continuance was for the purpose of secur¬ 
ing witnesses. These witnesses were present at the trial. 

II 

At the hearing on the motion for new trial, appellant 
advanced, for the first time, that he may have had a frac¬ 
tured skull shortly before trial. The court itself had a 
check made of records of appellant’s hospital treatment 
which did not bear out appellant’s claim. 

Where denial of a new trial involves a finding of fact, 
said finding is conclusive. 

III 

There was substantial evidence corroborating appel¬ 
lant’s extra-judicial admissions which embraced the whole 
of the corpus delicti. Appellant’s argument is based on the 
erroneous proposition that judicial admissions may not be 
considered in determining sufficiency of the corroboration 
of extra-judicial confessions or admissions. 

IV 

Cross-examination of appellant involved no error. The 
“illicit enterprise” of the woman over whom the shooting 
occurred was brought out by appellant. Appellant in devel¬ 
oping his claim of self-defense established the proposition, 
incidental thereto, that English was leading the woman 
astray. 
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V 

Appellant has presumably abandoned bis sixth point al¬ 
leging the “trial judge improperly commented on the evi¬ 
dence”. The alleged error was based on an inaccuracy in 
the stenographic transcription of the court’s instructions. 
A supplemental record, embodying the correction, has been 
certified to this Court. 

VI 

Appellant adverts to the fact that he was acquitted on the 
count charging assault with intent to kill and convicted on 
the count alleging assault with a dangerous weapon. He 
then advances the self-refuting proposition that acquittal 
as to a cognate offense, even though it contains different ele¬ 
ments than another as to which there was a conviction, 
demonstrates that the ‘jury was in doubt” and the instruc¬ 
tions inadequate. 

vn 

There was no unbroken search of appellant’s automobile. 

An officer found the automatic used by the appellant in 
plain view on the floor of the automobile. Appellant had 
collided with another automobile and fled after threaten¬ 
ing to kill a bystander who requested that he stay. It was 
the duty of the officer to identify the owner. 

The automobile was illegally parked and subject to im¬ 
pounding, which would have necessitated opening the un¬ 
locked door. 

In addition, the facts were sufficient to induce a reason¬ 
able belief the automobile had been stolen. 

ARGUMENT 

I 

Discretion was not abased in denying continuance 

Appellant’s first point is that “There was error in re¬ 
fusing to grant a continuance” (Br. 2). In his summary of 
argument, he states “a case should be continued when wit¬ 
nesses have not been served with process and there is a 
showing of due diligence on the part of counsel” (Br. 3). 
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It was alleged and proved that the shooting for which 
appellant was charged occurred June 1,1947 (R. 146, 26). A 
preliminary hearing was held in Municipal Court shortly 
thereafter, at which defense counsel was present (R. 42). 
Defense counsel formally entered his appearance in District 
Court on August 22, 1947, the date of the arraignment on 
the indictment (R. 147). 

On Monday, December 1, 1947, appellant filed a written 
motion requesting that the trial date be continued from 
December 3, 1947 “to such time as the court deemed 
proper” (R. 150). 

When the case was called for trial on Wednesday, Decem¬ 
ber 3,1947, defense counsel informed the court (Curran, J.) 
that his motion had been heard and denied by the assign¬ 
ment justice (Pine, J.) the previous Monday, and that he 
wished to renew it (R. 4). 

The court asked defense counsel to state the ground for 
his continuance. He replied the motion was filed for the 
reason that the appellant had failed ‘ 1 to consult with me last 
Wednesday”, (that is, November 26, 1947) (R. 4). The 
written motion argued December first, indicated that the 
consultation was for the purpose of obtaining names and 
addresses of defense witnesses (R. 150). Defense counsel 
informed the court that he had consulted with his client on 
Tuesday, December second, and had that day issued sub¬ 
poenas (R. 4). 

Defense counsel stated he had subpoenaed Jean English, 
wife of the person appellant had assaulted, and three in¬ 
mates of Lorton Reformatory (R. 3). These four witnesses 
were present but not called by the defense. Defense counsel 
“assumed” that the three prisoners were present (R. 3). 
The Marshal reported to the court that Jean English had 
been personally served but vras not present (R. 7). The 
defense requested an attachment (R. 7). That the attach¬ 
ment was served was indicated by the statement of the pros¬ 
ecutor to the court on motion for new trial that she, as well 
as the prisoners, had been present. This statement was not 
controverted (R. 139). 

At the trial on December third, defense counsel admitted 
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there had been two previous continuances at his request (R. 
5, 6). The court denied the motion, stating that a desire to 
consult a client is a weak reason for a continuance in the 
light of counsel’s retention over a considerable period of 
time, during which he had secured other continuances (R. 6). 

On this record it is plain that no harm came to appellant 
through denial of his motion, witnesses he sought having 
been present but not called. Harm to appellant must be 
shown. Neufield v. United States, 73 App. D. C., 174, 118 
F.2d 174 (1941), cert . denied sub. nom. Ruben v. United 
States, 315 U. S. 798 (1941). 

It is also submitted that appellant’s showing to the trial 
court was insufficient under the rule of the Neufield case. 

If the continuance is sought for the purpose of securing 
the attendance of witnesses, it must be shown who they 
are, what their testimony will be, that it will be relevant 
under the issues of the case and competent, that the 
witnesses can probably be obtained if the continuance 
is granted, and that due diligence has been used to 
obtain their attendance for the trial as set. Id. at 179. 

Neither at the hearing nor in the written motion did ap¬ 
pellant indicate what the testimony of the witnesses would 
be, nor that there was due diligence in attempting to obtain 
their attendance. 

II 

Appellant’s physical condition warranted his standing trial 

Appellant’s second point is that there “was error in plac¬ 
ing the appellant on trial when his physical condition did not 
so warrant” (Br. 2, 7). 

At the hearing on the motion for continuance, the day of 
the trial, defense counsel informed the court that appellant 
had been released from Gallinger Hospital two days before 
(R. 4). He did not urge that appellant’s physical condi¬ 
tion did not warrant his standing trial, but asked for con¬ 
tinuance on the ground described above in Argument I. 

At the hearing on the motion for new trial it was ad¬ 
vanced for the first time that appellant may have had a 
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fractured skull shortly before trial (R. 137). Defense 
counsel admitted that at the time he argued his motion for 
a continuance before the assignment and trial justices, he 
had not known of this possibility (R. 137). He stated he 
had received his information about the supposed injury 
from the appellant (R. 142). 

The court thereupon questioned the appellant. The ap¬ 
pellant testified that he was examined at Gallinger Hospital 
on Friday, November 28, 1947, by a doctor who told appel¬ 
lant “he had a possible fractured skull” (R. 142). 

The appellant further testified that he had been released 
from Gallinger the following Monday. He stated that he 
had received no treatment for a fractured skull (R. 143). 

The court postponed ruling on the motion for new trial, 
stating it would reserve decision until it ascertained appel¬ 
lant’s condition before trial (R. 144). The court requested 
that the prosecutor check the records at Gallinger as to 
appellant’s condition while at the hospital (R. 143). After 
receiving a report that the hospital records did not show 
that the appellant had a fractured skull, the court over¬ 
ruled the motion (R. 144). 

Where a denial of a new trial involves a finding of fact, 
such finding of fact 2 is conclusive, “where it does not 
clearly appear that the findings are not supported by any 
evidence.” United States v. Johnson, 327 IJ. S. 106, 112 
(1946). 

The Johnson case points out that a trial judge is “excep¬ 
tionally qualified” to pass on contentions involving wit¬ 
nesses. Id. at 112. The circumstance that during the trial 
the appellant, in anger, temporarily left the stand is ad¬ 
verted to in the brief (R. 96-98; Br. 7). This was a mere 
example of that characteristic truculence of appellant which 


2 Appellant refers to the fact that a letter from Gallinger Hospital 
was filed in this Court indicating that the possibility of a fractured 
skull “could not have been ruled out”. It is plain from the letter 
that this was so as of November 28, 1947. The letter continues that 
“since the patient improved rapidly and was well enough to be dis¬ 
charged December 1, 1947, it seems very unlikely that there was 
any skull fracture”. 
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his actions before and after the shooting amply demon¬ 
strated. 

in 

The corpus delicti was proved 

Appellant states (Br. 11) that his third argument covers 
the third and fourth points on which he relies. The third 
point alleges there was error in that the ‘ ‘ corpus delicti was 
not proved ” (Br. 3, 7 et seq.). The fourth point is that ‘ ‘ the 
confession was not admissible until the offense itself had 
been proved” (Br. 3,11). 

Appellant’s argument is as follows: 8 (1) that as of the 
time the Government closed its case the corpus delicti was 
not established by substantial evidence independently of the 
confession; (2) that the motion for judgment of acquittal 
should, therefore, have been granted at that time. 

From the premise of fact and of law appellant concludes 
there was error now available to him. 

This conclusion never follows where, as here, there has 
been a judicial confession or judicial admissions constitut¬ 
ing, together with evidence aliunde, substantial evidence of 
the main elements of the corpus delicti. The rule requiring 
corroboration of confessions relates solely to extrajudicial 
confessions. Ercoli v. United States, 76 U. S. App. D. C. 
360, 131 F.2d 354 (1942). Appellant cites as authority the 
Forte case and other decisions in addition to that leading 
case. In none of the cases cited 3 4 did the defendant make a 
judicial confession or admissions. 

3 Appellant concludes (Br. 11) “the testimony as to the confession 
of the appellant should not have been admitted until the offense 
itself was established, and that being so, there should have been a 
directed verdict at the conclusion of the Government’s case.” “Gen¬ 
erally speaking the order in which evidence shall be presented to a 
jury is controlled by the trial judge.” Ercoli v. United States, 76 
U. S. App. D. C. 360, 361, 131 F. 2d 354 (1942) (noting at page 361 
that a police officer testified as to transaction at scene shortly after 
offense, as well as later statements of defendant). 

4 Forte v. United States, 68 App. D. C. Ill, 94 F.2d 236 (1937); 
Tingle v. United States, 38 F.2d 573 (C.C.A. 8th 1930); Bolland 
v. United States, 238 Fed, 529 (C.C.A. 4th 1916); Flower v. United 
States, 116 Fed. 241 (C. C. A. 5th 1902); United States v. Boese, 
46 Fed. 917 (N. D. Calif. 1891); Commonwealth v. Killion, 194 
Mass. 153; 80 N. E. 222 (1907). 
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It; is submitted that there was substantial evidence em¬ 
bracing the principal elements of the corpus delicti at the 
time the Government rested. However, the material ques¬ 
tion is the state of the evidence at the end of the trial. The 
rule of the Ercoli case is that in testing the sufficiency of 
evidence corroborating an extrajudicial confession, the court 
must consider all the evidence, including judicial confes¬ 
sions or admissions. 

The corpus delicti herein is that there was an unlawful 
attempt with a dangerous weapon to do bodily harm to 
Thomas English. 

In attacking the sufficiency of the corroboration, appel¬ 
lant, prescinding from his own judicial admissions, relies 
solely 5 on the testimony of English, the criminal who was 
called as the court’s witness. 

He incorrectly states 6 that English ‘ 1 testified that he was 
not assaulted by the appellant and was not shot at by the 
appellant” (Br. 7, 8). 

English did not voice this conclusion. It is true he 
denied seeing the appellant that evening, or hearing the shot 
(R. 17, 25). However, he stated, upon questioning by the 
court, that he did not know whether or not appellant had 
shot at him (R. 25). Also his testimony, though conserva¬ 
tive to the point of perjury, 7 places him at or near the scene 
at the time in question, and supplies evidence of motive. 

That a shot was fired at English was established bv: 
(l) appellant’s judicial admission thereof; (2) by an eye 
witness, unshaken on cross-examination, who heard the shot 
and simultaneously saw English flee into his apartment; 
(3) by discovery at the scene of traces of the weapon used 

5 Appellant is content to relate only that part of the testimony of 
Mr. Hurwitz and Officers Lyons and'Weber which refers to extra¬ 
judicial admissions of the appellant (Br. 8). 

® Also in appellant’s statement of the case (Br. 2) and in arguing 
his seventh point (Br. 14) he repeats this misstatement. 

7 One example of the unreliability of this witness is the following: 
When first called to the stand he volunteered he did not see why 
appellant “would have any reason” to assault him (R. 25). Recalled 
later for further examination by the defense, he testified that two 
weeks prior to the assault he had ejected appellant, at pistol point, 
from English’s apartment (R. 78). 
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shortly after the shot was heard; (4) by recovery of the 
weapon a few minutes later in an automobile which had 
sped from the scene of the shooting. 

There was substantial evidence that the shooting was 
unlawful. That jealousy was the motive is inferrable from 
appellant’s judicial admissions. That the shooting was the 
result of hostility is evidenced by a later assault and mortal 
threats that same night made by the appellant. There was 
also eye evidence supporting a conclusion that English fled 
to avoid injury, the appellant to avoid the consequences 
of his act. 

IV 

Cross-examination involved no error 

Appellant’s fifth point is: “ There was error in the cross- 
examination of the appellant” (Br. 3,11-13). He urges that 
“there was prejudicial error in permitting a District Attor¬ 
ney to develop from the appellant the illicit enterprise of 
his common-law wife” (Br. 3). 

Appellant sets forth two excerpts from the cross-examina¬ 
tion of the appellant, which he terms “highly improper” in¬ 
terrogation (Br. 11-13). 

It is apparent, from the cross-examination excerpts in 
appellant’s brief, that the “illicit enterprise”, allegedly de¬ 
veloped by the prosecutor, consists of the following: (1) 
that when appellant met one “Neva” she had just “got out 
of prison”; (2) that she had been in prison for violating 
the narcotic laws. A further question, objected to, brought 
denial that she had been arrested for soliciting prostitution 
while the appellant “was with her” (Br. 11-13; R. 109 et 
seq.). 

In the defense’s opening statement reference was made 
to a person identified by the name of “Neva Kendrick” 
(R. 82). Although described in argument as appellant’s 
“common-law wife”, the only evidence to support this con¬ 
clusion was appellant’s testimony, on direct examination, 
that he had “lived with her as man and wife” (R. 87). On 
cross-examination he stated she had left him about a year 
before the assault on English (R. 110, 87). 
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In addition to Neva Kendrick’s addiction to narcotics, the 
defense brought out that she had been an inmate of “Alder- 
son, West Virginia” (R. 87). Although the defense er¬ 
roneously described this institution, a Federal reformatory 
for women, as a “sanitorium” (R. 87), on cross-examina¬ 
tion the appellant volunteered that Neva Kendrick “had 
just got out of prison” (R. 109). 

The prosecution did elicit that she had been incarcerated 
for a violation of the narcotic laws. No objection to this 
question and answer was interposed by the defense (R. 109). 
The question about prostitution brought forth an objection, 
which was sustained (R. 110, 111). 

The “criminal enterprise” of Neva Kendrick was there¬ 
fore, in the main, brought out by the appellant. That she 
had been convicted of a narcotic violation was not objected 
to, perhaps due to the peculiar nature of appellant’s de¬ 
fense. 8 

In view of the above, if there was error, it did not involve 
any substantial rights.® 

V 

Appellant has abandoned contention as to improper comment 

of trial court 

Appellant’s sixth point is that the “trial judge improp¬ 
erly commented on the evidence” (Br. 3,13-14). 

The alleged error relied on here is based on an inaccuracy 
of the official court reporter in transcribing the instructions. 
A supplemental record embodying the correction has since 


8 Appellant stated his presence on the scene of the shooting was 
peaceful and in response to an invitation received that day from 
English to discuss and settle their “differences”. (R. 84, 91, 99). 
These differences were allegedly not due to unadorned jealousy but 
to the alleged fact that English “stole” Neva Kendrick from appel¬ 
lant by re-exciting and catering to her craving for narcotics. 

• Assuming purely for argument there was error, the record does 
not reveal that persistent prejudice which characterizes Berger v. 
United States, 295 U. S. 78 (1935), cited by the appellant. E.g., the 
Government did not develop, before the jury, the fact that a few 
minutes after the shooting, and a few blocks from the scene, appel¬ 
lant had collided with another automobile and threatened the life 
of a young man who would have prevented his leaving the scene. 
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been certified and transmitted to this court (R. 160) and 
appellant, presumably, has abandoned this point. 

VI 

The instructions were adequate 

Appellant urges (Point 7, Br. 3,14) that the “trial judge 
did not fully instruct the jury on the law.” 

Appellant takes from their context two paragraphs from 
the court’s instructions (Br. 14). The first excerpt recites 
what the jury must find in order to convict under the second 
count of the indictment, charging an assault with a deadly 
weapon (R. 128, lines 5-10). The second quotation relates, 
in a similar manner, to count three, charging assault with 
intent to kill (R. 128, lines 11-16). 

Appellant states the instruction with reference to count 
two is not “adequate in view of the positive testimony of the 
complaining witness that he was not shot at or assaulted by 
the appellant” (Br. 14). 

Appellant, pointing out that he was acquitted on the third 
count, charging assault with intent to kill, contends that this 
acquittal “in the light of the positive testimony of English” 
demonstrates “that the jury was in doubt as to the precise 
legal principles involved in this case” (Br. 14). 

The counterstatement illustrates that there was ample 
evidence that English was assaulted. It has also been 
developed that English did not deny an assault had been 
made on him. 

Left remaining is the self-refuting proposition that where 
a jury returns verdicts on counts charging offenses which, 
though cognate, contain different elements, a verdict of not 
guilty on one count is evidence that the “jury was in doubt” 
as to the other. 

After the jury were instructed the trial court asked coun¬ 
sel if they had any suggestions regarding the charge. De¬ 
fense counsel said he had not (R. 130). On hearing on the 
motion for new trial defense counsel characterized the 
charge as “very fair” (R. 136). 

Appellant does not claim that there was any essential 
principle of law on which the jury were not instructed. In 
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the absence of this showing, he has not shown “a duty to 
instruct in the absence of a request” George v. United 
States, 75 U. S. App. D. C. 195, 201,125 F.2d 557 (1942). 

VII 

I Search of antomobile was proper 

Although not listed in his statement of points (Br. 2), 
appellant mentions at the close of his brief that he desires 
“to preserve the point that the search of the automobile was 
improper and his constitutional rights were invaded” (Br. 
14). 

Appellant states only that the trial court upheld the 
search under the Carroll case, 10 the facts of which “are 
clearly distinguishable from facts in the instant case” 
(Br. 14). 

Officer Shelton, who recovered the automatic, was not the 
arresting officer. At the time he opened appellant’s auto¬ 
mobile door he did not know of the shooting a few minutes 
before. 

An oral motion to suppress use of the automatic as evi¬ 
dence, on the ground of illegal search of the automobile, was 
interposed when Officer Shelton was on the stand. Officer 
Shelton testified as to the search in the absence of the 
jury (R. 68, 69). 

However, before this, testimony of other witnesses before 
the jury, guarded as it was, and side-bar conferences rela¬ 
tive thereto, put the search in a frame of reference. 

A young man named Mr. Irving Hurwitz testified that (at 
a time just after the shooting) he observed appellant’s auto¬ 
mobile swerve off Tenth Street going west on M to Thir¬ 
teenth. It went north on Thirteenth a half block where 
appellant parked it (R. 41-45). 

The witness followed the appellant and talked with him 
(R. 42). (This conversation was not testified to because, 
at the bench, defense counsel told the court that at the pre¬ 
liminary hearing the witness had testified that appellant had 
threatened him (R. 42).) Later another automobile came 


10 Carroll v. United States, 267 U. S. 132, 147 (1925). 
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around the corner, the driver calling out “stop that man” 
(R. 43, 44). 

A taxi driver testified that when he picked up the ap¬ 
pellant he was accompanied by a crowd, which called out 
to the witness. (The subject of the warning was not gone 
into (R. 48).) 

Officer Shelton testified in the absence of the jury that 
Mr. Hurwitz had told him that appellant “had struck a 
car at Eleventh and M and he had followed him to that 
vicinity and told him to stay there and wait for the police, 
and the man told him, ‘If you don’t get out of my way, 
I’ll kill you.’ ” (R. 69). 

He stated that after talking to Mr. Hurwitz he opened 
the door on the driver’s side, and saw a “gun lying on the 
floor” (R. 72). (Mr. Hurwitz witnessed this search (R. 
46).) 

The defense objected to the evidence on two grounds: 
(1) that the appellant had “hit and run” was a misde¬ 
meanor not committed in the presence of the officer; (2) 
that the officer did not have reasonable grounds to believe 
a felony had been committed (R. 67). 

As to the first, the automobile was parked in violation of 
the parallel parking regulations, 11 and was subject to 
impounding, 12 which would have required the opening of 
an unlocked door. 

Section 609, of Title 40, D. C. Code (Supp. 1946) re¬ 
quires that operators of motor vehicles involved in acci¬ 
dents identify themselves to those on the scene and to 
the police. The appellant failed to do so. The duty then 
devolved upon the officer to identify appellant. 13 The 
license plates were not issued in the District of Columbia 
(R. 56), so identification could not readily have been made 
from them. 


11 § 15(a), Traffic and Motor Vehicle Regulations for the District 
of Columbia. 

12 Id. at § 18(c). 

13 In addition to the section cited above, compare 40 D. C. Code 
§ 611 (1940) (garagemen to report motor vehicles seemingly dam¬ 
aged in accidents). Appellant’s car was considerably “smashed 
up” (R. 46). 
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“The Fourth Amendment does not denounce all searches 
or seizures but only such as are unreasonable.” Carroll v. 
United States, 267 U. S. 132, 147 (1925). 

A search cannot be an officer’s duty and at the same time 
prejudicial to an accused. 

Indeed, in the light of all the facts, that appellant was 
willing to kill in order to escape the scene of an accident 
and to avoid identifying himself, constituted probable 
cause that he had stolen the automobile. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the judgment of the court below was proper and 
should be affirmed. 

George Morris Fay, 

United States Attorney. 

Arthur J. McLaughlin, 
Assistant United States Attorney. 

John D. Lane, 

Assistant United States Attorney. 
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APPENDIX 

160 United States Court of Appeals for the District of 
Columbia. Filed Aug. 16,1948. Joseph W. Stewart, 

Clerk. 

District Court of the United States for the District of 

Columbia 

Criminal No. 906-47 

United States 

v . 

John A. Kendrick 
Oedee 

This cause came on to be heard on motion of the United 
States to correct the record herein, the official reporter who 
reported the trial proceedings and counsel for defendant on 
appeal being present. The Court finds that the said tran¬ 
script is inaccurate, and it is hereby this 16th day of 
August, 1948, 

Ordered that the Clerk of this Court certify and transmit 
to the United States Court of Appeals a supplemental rec¬ 
ord, in Case No. 9722 in the United States Court of Appeals, 
showing substitution of the word “Government” for the 
word “Court”, the second word on line 24 of page 127 of the 
stenographic transcript of proceedings and evidence. 

Edwaed M. Curran, 

Justice. 
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1 District Court of the United States for the District 

of Columbia 

Criminal No. 906-47 

United States of America 


vs. 

John A. Kendrick 

Washington, D. C., 
Wednesday, December 3, 1947. 

The above-entitled matter came on for trial before Asso¬ 
ciate Justice Edward M. Curran, in Criminal Division No. 3. 

• ••••• • 


3 # (At the bench:) 

Mr. Hughes. I issued subpoenas yesterday for four wit¬ 
nesses. I do not know whether they are here or not. 

The Court. I do not, either. You might call their names. 

Mr. Hughes. The clerk said he does not have the returns. 

The Deputy Clerk. The returns might be in the office 
this morning. What are their names. 

Mr. Hughes. Three of them are from Lorton, so I as¬ 
sume they are here, and Jean English is the other. 

The Court. Is that a girl? 

Mr. Hughes. Yes. 

The Court. See if Jean English is in the courtroom. 

The Deputy Clerk. Jean English. Is Jean English in 
the courtroom? 


The Court. Is Jean English the wife of Thomas Eng¬ 
lish? 

Mr. Hughes. Yes. 


* Numbers in margin refer to Record pages. 
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The Court. Let us go ahead. 

4 Mr Hughes. We renew our motion for a continu¬ 
ance, which was made Monday. 

The Court. Before whom? 

Mr. Hughes. Judge Pine. It was overruled. 

The Court. Did you make it this morning, too? 

Mr. Hughes. Before Judge Pine? 

The Court. Yes. 

Mr. Hughes. No. It would not make any difference. 

The Court. What is the ground for the continuance? 

Mr. Hughes. That the defendant was to consult with me 
last Wednesday. 

The Court. What? 

Mr. Hughes. The defendant was to consult with me last 
Wednesday. He was arrested Wednesday, taken to Gal- 
linger Hospital, and he was not released until night before 
last. So I came in Monday, made my motion for continu¬ 
ance, and it was overruled. I issued subpoenas Tuesday, 
as soon as I could talk to Kendrick, returnable today. Now, 
I do not know- whether the people are here or not. The 
motion is in the record. 

The Court. Do I understand you are not ready to pro¬ 
ceed? 

Mr. Hughes. I am not ready for the simple reason that 
the witnesses whom I have subpoenaed are not here. One 
of the reasons they are not here is set forth in my 

5 motion for a continuance. They still did not give 
me a continuance. 

The Court. What about it? 

Mr. McLaughlin. Well, the only thing I say is this. I 
opposed the motion the other day when Mr. Hughes filed 
it, for a continuance in the case. The case is about five or 
six months old. 

Mr. Hughes. The case is three months old. 

Mr. McLaughlin. It is older than that. June 1st. 

Mr. Hughes. The indictment was returned in August. 

Mr. McLaughlin. When the offense was committed. 

The Court. The indictment was filed on August 19. On 
August 27 they entered a plea. 
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Mr. Hughes. August, September, October, November, 
December. Four months old. 

The Couet. The record shows it has never been con¬ 
tinued. 

Mr. McLaughlin. Yes, it has. There is a card in there. 
They do not put the continuances on there now. They put 
it on a separate card now, I understand. 

Mr. Hughes. It was continued, Your Honor. 

The Couet. How many times? 

Mr. McLaughlin. Twice. 

The Couet. At the request of whom? 

Mr. Hughes. Well, it was by consent both times. 

The Couet. Who suggested the continuance? 

6 Mr. Hughes. I think I did. 

Mr. McLaughlin. Mr. Hughes did. 

The Couet. I think we had better go to trial, if you have 
had two continuances. I do not want to force you to trial, 
if you are not ready. 

Mr. Hughes. The grounds for my continuances were set 
forth. 

The Couet. Those are not very good grounds—the fact 
that you had an appointment with him on Friday. It has 
been pending since August 19. 

Mr. Hughes. I do not know whether the witnesses I sub¬ 
poenaed are here. 

The Couet. You entered your appearance on the 27tli day 
of August, 1947. We will go ahead. 

Mr. Hughes. Let the record show this. As of Friday of 
last week I argued the motion to dismiss one of the counts 
in this indictment. 

The Couet. It was granted. 

Mr. Hughes. It was granted. Now, I was laboring under 
the misapprehension that if that motion was granted it 
would throw the indictment out. 

The Couet. The one count? 

Mr. Hughes. I understand that is not true. So as of the 
! next dav I filed mv motion for a continuance. 

7 The Couet. Well, I think we had better go ahead. 

Mr. Hughes. May we have an exception? 
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The Court. Surely. 

I notice your appearance is the only one that is entered. 
What is your name? 

Mr. Himmelstein. Himmelstein. 

The Court. Are you a member of this Bar? 

Mr. Himmelstein. I am. 

The Court. You did not enter any appearance. 

Mr. Himmelstein. I shall do that. 

Mr. Hughes. Your Honor, the marshal just advised me 
that a subpoena was served personally and the party is not 
here—Jean English. 

A Deputy Marshal. She is not around. I have looked all 
around the court. She is not in the witness room. She has 
not shown up. 

The Court. We will proceed, then. She may come. 

Mr. Hughes. Issue an attachment, then. 

• «••••• 

16 Thomas English was called as a witness and, being 
first duly sworn, was examined and testified as fol¬ 
lows : 

Mr. Hughes. May I inquire of the Court as to who is 
vouching for this witness’s credibility? 

The Court. On the information furnished the Court by 
the District Attorney, the Court has called this witness, and 
both the District Attorney and the defense counsel may 
examine and cross-examine the witness. 

Direct examination by Mr. McLaughlin: 

Q. What is your name ? 

A. Thomas English. 

Q. Talk a little louder, please. 

A. Thomas English. 

Q. And where do you live ? 

A. 832 Tenth Street, Northwest. 

Q. And how long have you lived there? 

A. A couple of years. 

Q. Did you live there on June 1st of this Year, 1947? 

A. I did. 
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Q. Now, do you know the defendant here, John A. Ken¬ 
drick? 

A. (The witness nodded.) 

17 Q. Just answer the questions, please. 

A. I do. 

Q. How long have you known him? 

A. Fifteen years. 

Q. Now, recalling your attention to June 1st of this year, 
1947, did you see him on that date? 

A. No, sir. 

Q. Can you recall where you were on June 1st at about 
11 or 11:30 p.m.? 

A. I was home. 

Q. You were home. Where was home at that time? 

A. 832 Tenth Street, Northwest. 

Q. Now, did you have an occasion to come out of your 
house that night at about 11:10 p.m.? 

A. I came out several times. 

Q. During the time when you came out between 11 and 12, 
we will say, did something unusual happen as you came out 
of your apartment? 

A. Nothing unusual happened until I went back in my 
apartment. 

Q. And what happened when you went back in your 
apartment? 

A. There was a commotion out in front of the house, and I 

didn’t know what had happened, and I went- 

Q. Whereabouts in front of the house? 

18 A. It wasn’t in front of the house. It was down 
the street a little way from the house. 

Q. On what street? 

A. On Tenth Street. 

Q. How far from your house? 

A. A couple of doors. 

Q. Now, was it going towards H Street? 

A. That’s right. 

Q. And what did you hear, if anything? 

A. I didn’t hear anything. 

Q. Wkat was the commotion that you saw? 
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A. It was a lot of people ganging in front of a store 
there. 

Q. Did you go there to see what was the matter? 

A. I did. 

Q. And what did you see when you went there, if any¬ 
thing? 

A. There was some MP’s there. 

Q. MP’s? 

A. Military Police. 

Q. Did you hear any conversation there at the time ? Did 
you hear them talking? 

A. Yes, I heard them talking. 

Q. As a result of hearing them talking, did you make any 
observation of your own? Did you look around? 

19 A. Not then. 

Q. When did you look around ? 

A. The next day, around 2 o’clock. 

Q. And did you see anything unusual in that immediate 
vicinity when you looked around the next day? 

A. There was a broken glass in the window. 

Q. In the window, and did you observe anything further 
as a result of the glass being broken? 

A. That was all—the glass was broke. 

Q. What was the name of the store that the glass was 
broken in? 

A. I don’t recall. 

Q. Well, now on that night of June 1, 1947, you were 
brought to number 2 precinct, were you not? 

A. That is correct. 

Q. And what time were you brought to number 2 precinct? 
A. I just forget now. It was some time around midnight. 
Q. You said midnight? And did you talk to the police 
officers there, Office Weber? 

A. I don’t recall the officers’ names. 

Q. Did you talk to a police officer there? 

A. I talked to a number of them. 

Q. And did he question you about whether or not you 
saw John A. Kendrick? 

A. That’s right. 

Q. And what did you tell him? 


20 
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A. Told them—they came up to my house and asked me, 

and I said- 

The Court. Wait a minute. 

Mr. Hughes. I object. 

Mr. McLaughlin. At number 10 precinct. 

The Court. Sustained. 

By Mr. McLaughlin : 

Q. You say you talked to Officer Weber at number 10 pre¬ 
cinct f 

A. I wasn’t in number 10 precinct. 

Q. Number 2, rather. 

A. Number 2 precinct. 

Q. Yes. 

A. I don’t remember Officer Weber. I remember one offi¬ 
cer I talked to. 

Q. And did you have some conversation with him in refer¬ 
ence to John A. Kendrick? 

A. He asked me if Kendrick and I had any trouble- 

Mr. Hughes. I object, if Your Honor please. 

The Court. Sustained. 

By Mr. McLaughlin : 

Q. Didn’t you tell him that John- 

Mr. Hughes. I object. 

21 Mr. McLaughlin. I can impeach him. 

Mr. Hughes. No. I object. 

Mr. McLaughlin. I can cross-examine him. 

Mr. Hughes. You can’t get hearsay evidence in by cross- 
examination. 

Mr. McLaughlin. I can cross-examine him, by this au¬ 
thority. 

The Court. I sustain the objection. 

By Mr. McLaughlin : 

Q. Did you tell Kendrick at the time- 

Mr. Hughes. His Honor sustained the objection. 

Mr. McLaughlin. According to that authority, I can 
cross-examine him. 
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The Court. Yes, you can cross-examine him, but even if 
he did tell him, it Would be inadmissible, if it was out of the 
presence of this defendant. 

Mr. McLaughlin. You say I cannot go into that? 

The Court. No. Even if he told an officer that somebody 
shot him, it would not be admissible. 

By Mr. McLaughlin : 

Q. Now, did there come a time when Kendrick came 
into the precinct? 

Mr. Hughes. Your Honor, I am going to ask, in view of 
the fact that this is a new jury, that Your Honor caution 
the jury to disregard the statement. 

22 The Court. Very well. I will instruct the jury that 
you must disregard that statement that he has not 
testified to, anyway. 

Mr. Hughes. I mean, it is in. By inference it is in. 

By Mr. McLaughlin : 

Q. Kendrick came into the precinct, did he not? 

The Court. Answer the question. 

A. Yes, sir, he came in. 

By the Court : 

Q. And what happened when Kendrick came into num¬ 
ber 2 precinct? 

A. Well, as I recall it, Mr. Kendrick he was under the 
influence of whiskey. 

By Mr. McLaughlin : 

Q. What happened when he came into number 2 precinct? 

A. Well, he was just growling. I don’t know. He was 
talking to the police officer. He didn’t have anything to 
say to me. 

Q. Did he say that he shot at you? 

The Court. That is not admissible. 

Mr. Hughes. Just a minute. I object to it. 

The Court. Any statement made by this defendant can¬ 
not be put in until the proper time. 
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By Mr. McLaughlin : 

Q. Well, I mean, was as a result of what he said- 

23 Mr. Hughes. Well, now- 

The Court. Just a minute, Mr. Hughes. I have 
sustained the objection. 

Mr. Hughes. I think Your Honor should caution the pros¬ 
ecutor— 

The Court. Until the corpus of the crime is proved, no 
statement made by the defendant is admissible. 

Mr. McLaughlin. I will connect that up later, subject to 
withdrawal. 

The Court. You can call him later, if you want. You can 
ask this witness if vrhen he was in the second precinct Ken¬ 
drick came in and certain conversations were had between 
the officer and Kendrick and if there was a conversation; 
but at this time it would not be proper to go into any state¬ 
ment made by the defendant. 

Mr. McLaughlin. I say, I will connect it up, subject to 
Your Honor’s ruling it out if I do not connect it up. 

Mr. Hughes. No. The damage is done then. 

Mr. McLaughlin. I can present my case, I believe, as I 
see fit, as long as I am within bounds. There is authority 
for that. 

The Court : That ’s correct. 

By Mr. McLaughlin : 

Q. Well, now, when Kendrick came in the precinct what 
happened? What did he do, if anything? 

24 A. He was under the influence of liquor, I believe, 
and he was drunk, and the officers took him out of 

there and took him some place else. I don’t know where. 

Q. Didn’t you say at that time, when Kendrick came in, 
that Kendrick was the one who shot at you? 

A. I did not. 

Mr. Hughes. I object. Just a minute. I object. 

The Court. Is this in the presence of Kendrick? 

Mr. McLaughlin. Yes. 

The Court. Overruled. 
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Mr. Hughes. I still say the corpus has not been proved. 

The Couet. It is not a statement made by him. It was 
in his presence. 

By Mr. McLaughlin : 

Q. What did you say, if anything, when Kendrick came 
in there? 

A. They asked me if Kendrick shot at me. I said I didn’t 
know; I didn’t hear no shot. 

They questioned me in my house about it, then went away 
and left me, and then came back and took me to the precinct. 

Q. Didn’t you tell the police officers in the presence of 
Kendrick, that he was the one who shot at you? 

A. I did not. 

Mr. McLaughlin. That is all. 

25 Cross-examination by Mr. Hughes : 

Q. Kendrick didn’t shoot at you, did he? 

A. I don’t see why he would have any reason to. 

By the Couet: 

Q. Was there a shot fired? 

A. I didn’t hear any. 

Q. Then, you do not know anything about it, do you? 

A. That’s right. 

Q. What? 

A. That’s right. 

Q. Then, you cannot testify that Kendrick did not shoot, 
can you ? You do not know who did ? 

A. That’s right. 

By Mr. Hughes : 

Q. You can’t testify that he did shoot at you, either, can 
you. 

The Couet. He said he cannot. 

• ••••• o 
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26 Maurice Kuriger was called as a witness and, being 
first duly sworn, was examined and testified as fol¬ 
lows : 

Direct examination by Mr. McLaughlin : 

Q. What is your name ? 

A. Corporal Maurice Kuriger. 

Q. Where are you stationed now? 

A. Army War College, Washington, D. C. 

Q. How long have you been in the Army? 

Mr. Hughes. I object. It is immaterial. 

By Mr. McLaughlin : 

Q. Recalling your attention to June 1st of this year, 1947, 
were you in the vicinity of the 800 block of Tenth Street, 
Northwest? 

A. I was. 

Q. Can you recall w’hat time of the day or night you 
were there? 

A. About 11:25. 

Q. Who was with you, if anyone? 

A. Two other soldiers was in the car with me. 

Q. When you got to the vicinity of Tenth and I Streets 
did vou hear something unusual? 

A.' I did. 

Q. Just tell us—keep your voice up—what you 

27 heard and what you saw at that time. 

A. I was driving a police car up Tenth Street. 

Q. Going in what direction? 

A. North, I believe. 

Q. Just keep your voice up. 

A. And I heard a noise that sounded like a shot. 

Mr. Hughes. I object. It is a conclusion. 

By Mr. McLaughlin : 

Q. You say you- 

Mr. Hughes. Just a minute. Let the Court rule on the 
objection. 
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By the Court : 

Q. What kind of noise did yon hear? 

A. I heard an explosion. It sounded like a shot to me. 

Q. You know what a shot is, don’t you? 

A. Yes, sir. 

Q. Was it a shot? 

A. As far as I am concerned, yes, sir. 

The Court. All right. 

By Mr. McLaughlin : 

Q. Just whereabout on Tenth Street were you when you 
heard that shot? 

A. I was on Tenth Street, between H and I. 

Q. And how far south of I would you say you were 
28 on Tenth? 

A. About 25 yards. 

Q. And where did you hear the shot? In what direction 
did it come from? 

A. It come from the right side of me. I was driving the 
car and I was going north. It come from the right side of 
me. 

Q. When you heard that shot what did you see or what 
did you hear after that? 

A. I heard the shot and I seen a man run in a doorway. 

Q. Run in what doorway? 

A. On Tenth Street. 

Q. Did you ever see that man again that you saw run in 
a door on Tenth Street? 

A. I did. 

Q. Where did you see him? 

A. I seen him at the Police Court over here across the 
street. I just seen him go outside. 

Q. Did you later learn his name? 

A. I did. 

Q. What was his name? 

A. English. 

Q. You say you saw him run in what doorway? Do you 
recall? 
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A. It was a doorway next to a travel bureau, or 

29 something. I don’t know the number. 

Q. Where was that building in reference to the 
corner of Tenth and I! 

A. About 15 yards from the corner. 

Q. From the corner? 

A. Yes, sir. 

Q. After you saw this man run in that doorway, you say, 
then what did you see, if anything? 

A. I seen his car pull away from the curb. 

Q. What kind of car was it? 

A. I don’t remember the type of car now. I don’t re¬ 
member the license number, either. 

Q. In what direction did it go? 

A. It went north on Tenth Street. 

Q. And what did you do in reference to that car? 

A. I chased the car. 

Q. And how far did you chase it? 

A. About three blocks. 

Q. And then what happened? 

A. Well, he got away from me, and I turned around and 
came back to the scene where I thought I heard this shot. 

Q. Now, you say you followed this car. Did you do any¬ 
thing in reference to that car ? 

A. Yes. I followed it as far as I could and got the 
license number at the time. 

30 ! Q. You got the license number, and what did you 

do with the license number? 

A. Well, when I came back to the scene I called the 

Metropolitan Police radio- 

Q. Did the Metropolitan Police drive to the scene? 

A. Yes. 

QJ What did you do with reference to the number of the 
car? 

A.. I turned it over to the two policemen that w^as in the 
cruiser? 
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By the Coubt: 

Q. Do you remember the number? 

A. No, sir, I don’t. 

Mr. McLaughlin. I believe that is all. One more ques¬ 
tion. 

By Mr. McLaughlin : 

Q. When you came back to the scene where you say you 
heard the shot what did you observe, if anything? 

A. Well, when the cruiser came back, why, the two cops 
and one of the fellow's that was in my car went into the 
house, and while we were standing outside we seen this bullet 
hole in the window of the travel bureau. 

Q. Saw the bullet hole? 

A. Yes, sir. 

Mr. McLaughlin. That is all. 

. 31 Cross-examination by Mr. Hughes: 

Q. How do you know it was a bullet hole? 

A. I have seen a lot of them. 

Q. How many of them have you seen ? 

A. I have seen about six of them. I have seen lots of 
them in windows, too. 

Q. Could the hole have been made by anything other than 
a bullet? 

A. I know that one wasn’t. 

Q. Could that one? 

A. No. 

• •••••• 

33 Q. It did not attract your attention when you 

heard the report? 

A. Sure I heard it. I glanced to the right and then I 
glanced to the left. 

Q. When you glanced to the left where was this person? 

A. He was going up the steps to the door. 

• •••••• 
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34 James Joseph Furey was called as a witness and, 
being first duly sworn, was examined and testified 

as follows: 

Direct examination by Mr. McLaughlin : 

Q. Your full name is what? 

A. James Joseph Furey. 

Q. And where are you stationed? 

A. United States Army War College, Washington. 

Q. Recalling your attention to June 1st of this year, 1947, 
were you in the vicinity of Tenth and I Streets ? 

A. Yes, sir. 

Q. Can you recall what time of the day or night you were 
there ? 

A. Approximately around 10:30, a quarter of eleven. 

Q. Who was with you? 

A. Corporal Stets and Corporal Kuriger. 

Q. When you were in that vicinity did you hear something 
unusual happen ? 

35 A. Yes, sir. 

Q. What did you hear? 

A. I heard a noise that sounded to me like a shot. 

Q. A what? I 

A. Like a shot, a pistol shot. 

Mr. Hughes. I make the same objection. It is a con¬ 
clusion. 

By the Court : 

Q. You heard a noise? 

A. Yes, sir. 

By Mr. McLaughlin : 

Q. You have been in the Army for how long? 

A. Five years, three months. 

Q. And during that time you have handled a gun quite 
often? 

A. A few times, sir; yes, sir. 

Q. From your experience, would you say that you actually 
heard a shot on that night of June 1st. 
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A. Yes, I would. 

Q. Now, just where on Tenth Street were you when you 
heard that shot? 

A. The exact location I don’t actually know. 

Q. How far were you from I Street, would you say? 

A. Right in that vicinity; half a block from there; right 
in that vicinitv. 

36 Q. When you heard the shot did you hear or see 
anything else? 

A. I seen, sir, a car pull out approximately the length 
of this courtroom in front of us, and it just swerved out 
very fast like, with the thought in my mind- 

Mr. Hughes. I object. 

By Mr. McLaughlin : 

Q. You can’t say that. 

A. With the shot I heard, I ordered my driver to chase 
the car. 


• •••••• 


Q. You say you saw this car pull out from the curb; is 
that right? 

A. Yes, sir. 

Q. Now, how soon after -would you say the car pulled out 
from the curb after you heard the shot? 

A. Almost about the same time; just a matter of 
37 seconds; like one thing and then the other. The car 
went right out after that. 

Q. And what did you do with reference to the car that 
pulled out from the curb? 

A. We pursued it. 

Q. And how far did you pursue it? 

A. Approximately three blocks, sir; lost it in traffic. 

Q. Now, after you pursued the car did there come a time 
when you came back to the scene where you heard the shot? 

A. Excuse me, sir? 

Q. I say, after you chased this car or followed the car 
did you come back to the scene where you heard the shot? 
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A.. Yes, sir, we did. 

Q. And what did yon see there, if anything? 

A. Well, I went back to the immediate vicinity where I 
heard the shot and instructed my driver to remain- 

Mr. Hughes. I object. 

By Mr. McLaughlin : 

Q. Do not tell ns what you instructed the driver; just 
what you actually saw. 

A. I got out. There were a few people standing around. 
I entered this building to see what damage- 

Q. You entered a building there, did you? 

A. Yes, sir. 

Q. And what did you actually see ? What did you 
38 observe? 

A. Nothing very much at that particular time. 

Q. Did you observe anything later? 

A. Yes, sir. I came out of the building. 

Q. What building did you come out of? 

A. I don’t right now recall the number of the building. 
A couple of months ago I did. 

Mr. Hughes. I have no objection to his suggesting the 
address, 832 Tenth. 

By Mr. McLaughlin : 

Q. 832, was it? 

A. Yes, sir. 

Q. And did you see anyone in 832? 

A. Did I see anyone? 

Q. Yes. 

A. I seen a few tenants of the building. 

Q. Did there come a time when you came out of the build¬ 
ing when you saw a man identified to vou as Thomas Eng¬ 
lish? 

A. Not at the present time—I mean, he was identified to 
me at that time. I seen a man that resembled Thomas Eng¬ 
lish coming out down the stairs. 

Q. Coming out of where? 
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A. That same building we were in. 

Q. And when did you see him ? 

39 A. After—well, about a few minutes after I entered 
the building I come back out, went out and saw the 

people, and I noticed a hole in the store window. 

Q. And where was that window with the hole in it with 
reference to the door that you went in this apartment 
through ? 

A. Oh, about two or three feet away from the entrance 
of the door. 

Q. Would that be south of I Street ? 

A. As we were coming up, we were going north. It would 
be on the right-hand side, the entrance to the door. 

Q. You say you saw English at that time. Had you seen 
him previously that night? 

A. No, sir, I had not. 

Mr. McLaughlin. That is all. 

Cross-examination by Mr. Hughes : 

Q. You do not know whether you saw Mr. English or not 
that night, do you? 

A. I saw a man that resembled Mr. English. I didn’t 
know Mr. English. 

Q. You were shown Mr. English in the Police Court, 
weren’t you? 

A. Yes, sir. 

Q. And at that time you said there was a doubt in your 
mind as to whether or not that is the person you saw? 

40 A. Yes, sir. 

Q. And there was a doubt in your mind? 

A. Yes, there was. 

Mr. Hughes. That is all. 

Redirect examination by Mr. McLaughlin: 

Q. When did you see that man before that resembled Mr. 
English? 

A. I seen him coming out of the building. 

Q. Was that prior to the shooting? 
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A. No, sir; that was after the shooting. 

Q. After the shooting. 

A. — 

Mr. McLaughlin. That is all. 

Recross-examination by Mr. Hughes: 

Q. It was a considerable length of time after the shooting 
wasn’t it, son ? Ten or fifteen minutes ? 

A. I would say about five or ten minutes, sir. 

• • • • • • . • 


Irving Hurwitz was called as a witness and, being first 
duly sworn, was examined and testified as follows: 

41 i Direct examination by Mr. McLaughlin : 

Q. What is your name, sir? 

A. Irving Hurwitz? 

Q. And where do you live? 

A. 1939 Lamont Street, Northwest. 

Q. Recalling your attention to June 1st of this year, 1947, 
were you in the vicinity of M Street, Northwest, between 
Tenth and Thirteenth? 

A. Yes, sir. 

Q. What time were you there ? 

A. Approximately around 11,11:30. 

Q. Did something unusual happen when you were in that 
vicinity? 

A. Yes, sir. 

Q. And who was with you, if anyone? 

A. Two other boys. Well, we had stopped at a light going 
south at Thirteenth and M Street, and a car, a coupe, came 
swerving off Tenth Street on to Thirteenth Street going 
north, and almost hit us, and we turned around and followed 
the car until it pulled over to the curb. 

Q. How far did you follow that car? 

A. About a half block. 

Q. I What happened after you followed the car for a half 
block? 
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A. A man jumped out of the car- 

42 Mr. Hughes. May we approach the bench ? 

(At the bench:) 

Mr. Hughes. Your Honor, I have a transcript of this wit¬ 
ness’ testimony in the United States Branch of the Police 
Court, and I am going to object to any statement which this 
witness may make which would constitute a separate and 

distinct offense- 

The Court. Like what, for instance ? 

Mr. Hughes. He is supposed to have threatened this boy. 
Mr. McLaughlin. I do not know that. That is not my 
statement. 

(After leaving the bench:) 

By Mr. McLaughlin: 

Q. All right. What happened when you saw this Ford 
coupe pull over to the curb! 

A. A man got out of the car and started going up Thir¬ 
teenth Street toward N. 

Q. What was that again? 

A. A man got out of the car and started going up Thir¬ 
teenth Street tow’ard N Street. 

Q. And what did you do, if anything, when that man 
started up the street? 

A. Well, we started after him and had a few words with 
him. 

Q. What happened after that? 

43 A. A car came around the corner. I don’t know 
whether it was a cab. I think it was a cab. He said 

to stop that man; that he was wanted- 

Mr. Hughes. I object. 

The Court. Sustained. 

By Mr. McLaughlin: 

Q. He said something to the man? 

A. Yes. 
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Q. And what happened after that? 

A. He continued up the street. 

By the Court : 

A. Did you talk to this man? 

A. Yes, sir. 

Mr. Hughes, I did not hear Your Honor’s question. 

! The Court. Did he talk to him. He said he did. I mean 
the man who got out of the car. 

The Witness. Yes, sir. 

By Mr. McLaughlin : 

Q. You talked to the man who got out of the car? 

A. Yes, sir. 

Q. How long did you talk to him? 

A. Just a matter of a few words. He was still going and 
we were going behind him. There wasn’t much that was 
said. 

Q. What happened after that? 

44 A. Then the car came around the corner and said 
‘ 1 Stop ’ ’- 

The Court. You cannot say what he said. 

The Witness. Well, a cab came around the corner. 

By Mr. McLaughlin : 

Q. What happened to him w’hen the cab came around the 
corner? 

A. He continued up the street. 

Q. Did you follow? 

A. After the cab driver told us. 

Q. What happened to him after that, if you know? 

A. He got into a cab. 

Q. He got into a cab? 

A. Yes. 

Q. Is that the last time that you saw him in that immedi¬ 
ate vicinity? 

A. Yes, sir. 

Q. Now, did there come a time when you went to the pre¬ 
cinct station? 
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A. Yes, sir. 

Q. What station? Do you remember? 

A. I don’t remember. It is up on Florida Avenue, I be¬ 
lieve. I don’t remember the number. 

Q. Florida Avenue? 

A. I think it is Florida Avenue and U. 

Q. Number 13? 

45 A. I think that was it. 

Q. When you went to number 13 did you see any¬ 
one at number 13 precinct? 

A. Yes, sir. 

Q. Whom did you see there? 

A. The same man that got out of the automobile. 

Q. The same man that got out of the automobile ? 

A. Yes, sir. 

Q. Do you see him here in court today? 

A. Yes, sir. 

Q. W 7 here is he? 

A. Sitting over at the end, right here (indicating). 

Mr. McLaughlin. May the record show that he is point¬ 
ing to the defendant? 

The Witness. Right there (indicating), sir. 

By Mr. McLaughlin : 

Q. Prior to going to number 13 precinct, when you saw 
the defendant, did there come a time when you saw a police 
officer by the name of Shelton? 

A. Yes, sir. 

Q. Where did you see him? 

A. He pulled right behind or alongside of the car. I 
don’t remember which it was. 

Q. Which car? 

A. The car that the defendant got out of. 

46 Q. What did you see the officer do in your pres¬ 
ence? 

A. Well, he went over to the car and examined it, first on 
the outside; then he opened the door and looked at it on 
the inside. 
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Q. Did you look at the inside of the car? 

A. Just as I was looking over his shoulder. 

Q. What did you see, if anything, when he looked in the 
car? 

A. He took a gun out of the car. 

Q. Where was the gun in the car? 

A. I believe it was on the floor. 

Q. On the floor? 

A. I wouldn’t be so sure. 

Q. What else did you see the officer do? 

Mr. Hughes. I object to the whole line of testimony on 
the ground that there is no justification in law for this 
witness or Officer Shelton to search that automobile. 

The Court. Overruled. 

Mr. Hughes. Exception. 

By Mr. McLaughlin : 

Q. What else did you see in the car besides the gun? 

A. It was pretty smashed up, the inside of the car. That’s 
about all. 

Q. Then did you go to number 13 precinct? 

A. A little while after that, yes, sir. 

47 Q. And did you see him there ? 

A. Yes, sir. 

Q. Did you talk to the defendant at number 13 precinct? 

A. No, sir. I didn’t speak to him. 

Q. Did you hear the defendant say anything to the police 
officers at number 13 precinct? 

A. Yes, I did. 

Q. What did you hear the defendant say to the police 
officers? 

A. Well, I don’t remember the exact words, but it was 
something if they would let him go he would go back and 
get him. 

Q. Did you hear him say anything else? 

A. No, sir. 

Mr. Hughes. I have no questions. 

• •••••• 
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By Mr. McLaughlin : 

Q. Then you pointed out that car to Officer Shelton, did 
you not? 

48 A. Yes, sir. 

#•••••• 


Clinton W. Whitely was called as a witness and, being 
first duly sworn, was examined and testified as follows: 

Direct examination by Mr. McLaughlin: 

Q. What is your full name? 

A. Clinton W. Whitely. 

Q. And where do you live ? 

A. 334 Tenth Street, Northeast 

Q. Recalling your attention to June 1st of this year, 
can you recall where you were between 11 and 11:30 p. m. ? 

A. I was at Twelfth and N Street, between N and 0. 

Q. Now, did there come a time when you picked up a 
passenger there? 

A. Yes, sir. 

Q. Tell us under what circumstances you picked up that 
passenger, if you can recall that. 

A. Well, this passenger was there with a crowd of people, 
and they kept telling me- 

Mr. Hughes. I object. 

By Mr. McLaughlin: 

49 Q. Well, they said something to you, is that right? 

A. Yes, sir. 

Q. Now, did there come a time when the passenger got 
in your cab? 

A. Yes, sir. 

Q. Where did you drive him to? 

A. Fourteenth and Swann. 

Q. Now, do you see the man in court here today who got 
in your cab? 
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A. Yes, sir. 

Q. Will you point him out, please? 

A. (The witness indicated.) 

Mr. McLaughlin : May the record show he is pointing to 
the defendant? 

That is all. 

• •••••• 

50 Alphonso H. Lyons was called as a witness and, 
being first duly sworn, was examined and testified 

as follow's: 

Direct examination by Mr. McLaughlin: 

Q. Now, Officer, your full name is what? 

A. Alphonso H. Lyons. 

Q. You are a member of the Metropolitan Police, as¬ 
signed to what precinct? 

A. Thirteenth precinct. 

Q. Now, recalling your attention to June 1st this year, 
1947, did there come a time when you saw r a man identified 
to you as John A. Kendrick? 

A. I did. 

G. And where did you see him ? 

A. In the basement of 1404 Swann Street, Northwest. 

Q. And what time of the day or night did you see him? 
A. It was around 11 o’clock. 

Q. Is that a.m. or p.m.? 

A. Eleven p.m. 

Q. Did you place him under arrest at that time? 

A. Not at the moment I saw him, no. 

Q. Did there come a time when you did place him under 
arrest that night? 

A. Yes. 

51 Q. And where did you bring him after you placed 
him under arrest? 

A. I put him in a wagon, and he was taken to thirteenth 
precinct. 

Q. At the time you placed him under arrest did you 
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have any conversation with him with regard to an alleged 
shooting? 

A. I did. 

Q. What conversation did you have with the defendant 
Kendrick? 

A. Well, when he came in the place I asked him what he 
was doing in there, and he said, “I just shot a son of a 
bitch, and I hope I killed him. ’ ’ 

So I said, “Who was it?” 

He said it didn’t matter who he was. 

So I said, “Where is your gun?” 

He said, “I don’t have it. The thing jammed on me and 
I threw it in the car,” and he gave me a brief history of his 
life and thought I should know him- 

The Court. Never mind that. 

By Mr. McLaughlin: 

Q. Never that. Is that all the conversation you had 
with him with regard to this alleged shooting that you can 
recall? 

A. I asked him where it happened. He didn’t tell 

52 me where it happened, and I didn’t have any further 
conversation with him regarding that. 

• ••««*• 

Arthur L. Weber was called as a witness and, being 
first duly sworn, was examined and testified as follows: 

Direct examination by Mr. McLaughlin: 

Q. Officer, what is your full name? 

A. Arthur L. Weber. 

Q. And you are a member of the Metropolitan Police, 
assigned to what precinct? 

A. First. 

Q. Number 1 precinct? 

A. Number 1 precinct. 

53 Q. Now, Officer, recalling your attention to June 1st 
of this year, 1947, were you in the vicinity of Tenth 

and I Streets? 
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A. Yes, sir, I was. 

Q. And what time were you there? 

A. Approximately 11:05 p.m. 

Q. Was something brought to your attention there? 

A. Two military policemen were there. 

!Q. Was something brought to your attention by the two 
military police? 

A. Yes, there was. 

Q. As a result of that what did you see or what did you 
do, if anything? 

A. They directed my attention to a bullet hole- 

Q. Did you see the bullet hole? 

A. I saw the bullet hole. 

Q. Where was the bullet hole? 

1 A. In the window of 808 Tenth Street. 

Q. And what did you do, if anything, in reference to 
that bullet hole ? 

A. We checked the- 

Q. Keep your voice up. 

A. I say, we checked the hole. 

Q. And what did your check consist of and what did you 
find? 

54 A. We found out it was fired by a 6.37 caliber 
Belgium make gun. 

Mr. Hughes. This is over objection, Your Honor. 

The Court. What is it? 

Mr. Hughes. This is over objection. 

The Court. What? 

i Mr. Hughes. That the search and seizure is illegal, 
i The Court. This is at the travel bureau. He is talking 
about the hole in the window. 

By Mr. McLaughlin: 

i Q. After seeing the hole in the window did you make a 
further check of the interior of the premises? 

A. Yes, we did. 

Q. Talk up loud, officer. 

A. Yes. 
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Q. What did your check consist of and what did you 
find? 

A. We found a bullet lodged in a showcase, imbedded in 
the showcase. We couldn’t recover the slug, because it was 
imbedded. We would ruin the showcase. 

By the Court: 

Q. You did not get the slug out of the showcase? 

A. We did not. 

By Mr. McLaughlin: 

Q. Now, after that where did you go and what did 
55 you do ? 

A. The military policemen had given us a number 
of a car, which we put on the air. He said the shot had 
come from that car. 

Mr. Hughes. I object. 

The Court. Sustained. 

By Mr. McLaughlin : 

Q. You say you received a tag number from the military 
police ? 

A. Yes. 

Q.. As a result of that what did you do? Just tell us 
what you did. 

A. We put a lookout on the air for that car. 

Q. That is all. Then after that what did you do or where 
did you go ? 

A. We were directed to go to Thirteenth and M by the 
dispatcher. 

Q. Now, did you go to Thirteenth and M? 

A. Yes, we did. 

Q. And what did you see there? 

A. We found the car that we were looking for. 

Q. When you say the car, how did you know it was the 
car? 

A. By the tag number. 
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Q. And what tag number? 

56 A. I don’t remember. 

Q. Well now, you say the car. What kind of a 

car was it? Can you recall? 

A. It was a Ford coupe, Virginia tags. 

Q. Now, did you have anything in your possession at 
the time that you approached this car, the Ford coupe? 

A. No. What do you mean? 

Q. You say you saw the military police; is that right? 
A. That’s right. 

Q: And they gave you the tag number of a car? 

A. That’s right. 

57 Q. After you got that information where did you 
go or what did you do ? 

A. We went to number 13 precinct. 

Q. And whom did you see there ? 

A. We saw John Kendrick there. 

Q. Did you talk to Kendrick at number 13 precinct in 
regard to this alleged shooting? 

A. Yes, I did. 

Q. Who was present at the time you talked to Kendrick 
at number 13? 

A. Officer Scherl. 

Q. What conversation did you have with Kendrick at 
number 13 with regard to this alleged shooting? 

A. I asked him why he did it. 

Q. Asked him why he did what? Just give us your exact 
words, as near as you can recall. 

A. Before I had a chance to say anything, he said, “Did 
I get the bastard ? ’ ’ 

58 And I said, * ‘ No. You missed him. ’ ’ 

And he said, “Well, I’ll get him the next time.” 

Q. Is that all the conversation you had at that time ? 

A. He kept repeating that, yes. 

Q. What did you do, if anything, after you talked to the 
defendant Kendrick at number 13? 

A. We transported him to number 2 precinct. 
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Q. Number 2? 

A. Yes. 

Q. When you arrived at number 2 precinct who was there, 
if anyone? 

A. We had Tommy English there at the time. 

Q. Did you bring Tommy English^to number 2 precinct? 

A. We did. 

Q. And where did you get Tommy English? 

A. From his home, 810. 

Q. And when did you get him from his home at 810? 

A. Approximately a quarter of midnight—a quarter to 
midnight. 

Q. A quarter to twelve? 

A. Yes. 

Q. WTiat happened at number 2 precinct when you 
brought Kendrick in there ? 

A. English was sitting in a chair. When Kendrick came 
in he walked over to him and kicked him out of the 
59 chair and said, “I’ll get you, you son of a bitch.” 

Q. What happened after that? 

A. English jumped up and Kendrick said, “I missed you 
this time, but I’ll get you next time.” 

He just kept repeating that. 

Q. Was there any further conversation at that time that 
you can recall? 

A. No, sir. 

Q. Did there come a time that evening when you saw a 
revolver or a gun? 

A. Yes, sir. 

Q. When vras the first time that you saw that? 

A. At Thirteenth and M. 

Q. And where was it at the time that you saw it? 

A. Officer Shelton had it. 

Q. Did there come a time later that evening when you had 
a conversation with the defendant in reference to that gun ? 

A. Yes. 

Q. When and where was that? 

A. In a scout car, between number 2 and number 1 pre¬ 
cinct. 
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Q. And what conversation did you have with the defend¬ 
ant with regard to the gun? 

A. I asked him if it was his gun, and he said no. 

60 Cross-examination by Mr. Hughes: 

Q. Officer, at the time you talked to the defendant what 
was his condition with reference to sobriety? Had he been 
drinking ? 

A. He had been drinking. 

• •••••• 

Adam P. Scherl was called as a witness and, being first 
duly sworn, was examined and testified as follows: 

Direct examination by Mr. McLaughlin : 

Q. Now, Officer, your full name is what? 

A. Adam P. Scherl. 

• ••••• • 

Q. And you are a member of the Metropolitan 

61 Police, assigned to what precinct? 

A. Number 1 precinct. 

Q. Recalling your attention to June 1st, this year, 1947, 
were you on the same trick of duty with Officer Weber? 

A. I was. 

Q. Can you recall where you were between the hours of 
11 and 11:30 p.m. that night? 

A. We received a call at the corner of Tenth and I Street. 
Q. You received a call. As a result of that you went 
where ? 

A. To number 13 precinct. 

Q. After you received that call where did you go ? 

A. Tenth and I Street. 

Q. What did you see at Tenth and I when you arrived 
there ? 

A. When we arrived there we saw a military police ve¬ 
hicle ; several military police. 
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Q. You received certain information from them, did you 
not? 

A. I did. 

Q. As a result of that information what did you see or 
do there in the immediate scene? 

A. We immediately dispatched a radio message, sending 
a lookout for a vehicle which had been there and had 

62 left the scene. 

Q. Had you been given a tag number of the car by 
the military police? 

A. Yes, sir. 

Q. Is that the tag number you dispatched over the air? 

A. That’s correct? 

Q. After you did that, Officer, did you go back to the vicin¬ 
ity of 832 Tenth Street, Northwest? 

A. We did. 

Q. And what did you observe there, if anything? 

A. We observed a hole in the plateglass window’ to a 
business place. 

Q. Where w*as that, officer? What is the name of the 
place? Can you recall? 

A. The name of the place is the Bianchi travel agency. 

Q. Do you know now where Tommy English lives? 

A. Yes, I do. 

Q. And where was this hole in the window in reference to 
the entrance of Tommy English’s residence? 

A. Immediately next door. 

Q. Next door? 

A. Adjacent to the steps that lead to his apartment. 

Q. Adjacent to that. After you saw that where did you 
go or what did you do? 

63 A. We went to number 13 precinct. 

Q. And when you went to number 13 did there 
come a time when you saw the defendant Kendrick? 

A. We did. 

Q. And did you talk to him and did Officer Weber talk to 
him in your presence? 

A. He did. 

Q. And what conversation did Officer Weber have, in 
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your presence, or what conversation did you have with the 
defendant in number 13 with regard to the shooting? 

A. Immediately when I got in he made a statement 
that- 

Q. Keep your voice up, Officer. 

A. H« made a statement that—rather, he asked a ques¬ 
tion, ‘'Did I get the man?” 

And we said, “No.” 

And he said, “Well, sorry I didn’t. I will get him later” 
—something to that effect. 

Q. Now, what did you do with the defendant, if anything, 
after that? 

A. We then took him to number 2 police precinct. 

Q. What happened at number 2, if you can recall? 

A. We kept him there, and then I went down to 832 
Tenth Street and brought up the complainant, Thomas 
English. 

Q. What happened at number 2 at that time? 

A. When Thomas English faced the defendant the 
64 defendant took a kick at him, tried to kick him out of 
a chair, called him a name, and said, “I’ll get you the 
next time.” He said, “I missed you this time, but I’ll get 
you the next time. ’ ’ 

Q. Did you have any further conversation with the de¬ 
fendant with regard to the shooting? 

A. No. We had no further conversation. He just failed 
to disclose any more information outside the fact—what in¬ 
formation he had given us at number 2 precinct. 

Q. Now, did you see the gun? 

A. Yes, I did. 

Q. Where was the gun at the time that you saw it? 

A. Officer Shelton had the gun when I first saw it. 

Q. Did you talk to the defendant in reference to the gun? 

A. No, I did not. 

• •••*** 
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65 William R. Shelton was called as a witness and, 
being first duly sworn, was examined and testified as 

follows: 

Direct examination by Mr. McLaughlin: 

Q. Your full name is what? 

A. William R. Shelton. 

Q. You are a member of the Metropolitan Police, assigned 
to what precinct? 

A. Number 2, sir. 

66 Q. Recalling your attention to June 1st of this 
year, 1947, can you recall where you were between the 

hours of 11 and 11:30? What part of the city? 

A. Yes, sir. 

Q. Where were you, Officer? 

A. Vicinity of Eleventh and M Streets, Northwest. 

Q. Did you see someone there at that time? 

A. Yes, sir. 

Q. Did you have a conversation with that person that 
you saw there? 

A. Did you later learn that person’s name? 

A. Yes, sir. 

Q. What was his name? 

A. I can’t recall his name at the present time. 

Q. Would you know him if you saw him? 

A. Yes. 

(Mr. Hurwitz stood in the courtroom.) 

The Witness. Yes, sir. 

By Mr. McLaughlin : 

Q. What time did you see Mr. Hurwitz that night, if 
you can recall? 

A. Some time between 10 and 11:15. 

Q. Whereabouts did you see him? 

A. I saw him in front of 1221 Thirteenth Street, 
Northwest. 

Q. Now, as a result of that did you have a conver¬ 
sation with him at that time? 

. Yes, sir. 


67 
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Q. As a result of the conversation that you had with him 
where did you go or what did you do ? 

A. I was in front of that address. I saw a Ford, gray 
coupe, bearing D.C. tags 10-676, parked in front of 1221 
Thirteenth Street, Northwest, with the rear approximately 
two and a half feet from the curb. The front was in to the 
curb. 

Q. Did you have a conversation with Mr. Hurwitz in ref¬ 
erence to that particular car? 

A. Yes, sir. 

Q. What did you do, if anything, in reference to that car? 

Mr. Hughes. I object. May we approach the bench? 

(At the bench:) 

Mr. Hughes. I want the record to show, Your Honor, 
that we object to this Officer’s searching the automobile, the 
onlv information he having had at that time was that the 
automobile was involved in a hit and run accident, which is 
a misdemeanor, w*as not committed in the presence of this 
Officer, and we therefore object to the search of the automo¬ 
bile on the ground that no misdemeanor was committed in 
the presence of the Officer. Second, that he had no 
68 knowledge of the shooting at the time he searched the 
i automobile, so he had no reasonable ground to be¬ 
lieve that a felony had been committed. 

The Court. Well, that is on the theory of an unlawful 
arrest without a warrant. 

Mr. Hughes. Searching an automobile. 

The Court. This is the question of searching an automo¬ 
bile after it was called to his attention that a crime had 
been committed. 

Mr. Hughes. Yes, but the crime was not committed in his 
presence. 

The Court. He was not attempting to arrest him. 

Mr. Hughes. He did not arrest anyone. 

Mr. Himmelstein. Hurwitz did not know that a crime had 
been committeed. All Hurwitz saw was the defendant’s 
car almost- 

Mr. Hughes. Hurwitz did not testify to it. 
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Mr. Himmelstein. That is all Hurwitz knew—that the 
defendant's car almost collided with the car in which he was 
riding. That is all Hurwitz knew, and he still would not, 
under any circumstances, have any knowledge that any of¬ 
fense had been committed. 

The Court. I will excuse the jury. 

(After leaving the bench, the jury left the courtroom and 
the following occurred:) 

69 The Court. Put Shelton back on. 

By the Court : 

Q. What information did Hurwitz give you? 

A. He gave me information in regards to a hit and 
run accident. 

Q. AVhat did he say? 

A. He told me that a man operating that car had struck 

a car at Eleventh and M and he had followed him to that 

% 

vicinity and told him to stay there and wait for the police, 
and the man told him, “If you don’t get out of my way 
I’ll kill you.” 

Q. “If you don’t get out of my way, I’ll kill you”? 

A. Yes. 

Q. Then what did you do after you got that information? 
A. I searched the automobile. 

Q. And what did you find? 

A. I found a gun. 

The Court. What authorities have you to give me under 
those circumstances, on the proposition that he did not have 
a right to search the car? 

Mr. Hughes. I think, Your Honor, and I respectfully 
submit, that no misdemeanor was committed in the pres¬ 
ence of this Officer. He saw nothing. 

The Court. Here is a man ’who gives the police officer in¬ 
formation that the driver of this car was a hit-run 
driver. 

70 Mr. Hughes. Yes. 

The Court. And that he advised the man to stay 
there until he notified the police, when he said, “If you don’t 
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get out of my way, I’ll kill you,” after which the officer 
searches the car. What authorities have you to give me that 
under those circumstances the officer did not have a right 
to search the car? 

Mr. Hughes. Under those circumstances do you think the 
officer would have a right to arrest the defendant? 

The Court. Do not ask me. I am asking you to give me 
the authorities to show that under those circumstances the 
search was illegal. 

Mr. Hughes. I say there was no justification in law for 
searching the automobile. 

The Court. Is that all you can say to me? There is no 
justification in law for searching the automobile? 

Mr. Hughes. Plus this. Officer Shelton, having received 
that information he has just testified to, would have no 
right whatever to arrest Kendrick on the street for a hit and 
run accident, because that was not committed in his pres¬ 
ence, and he would have to go down and get 'a warrant of 
arrest for the defendant Kendrick; so if he had no right to 
arrest him, he certainly had no right to search his auto¬ 
mobile. 

The Court. Is that what vou base it on? If he had 

71 no right to arrest him, he had no right to search ? 

Mr. Hughes. I say no misdemeanor having been 
committed in his presence, there was no reasonable ground 
to believe that the felony was committed. 

The Court. That is on the question of the arrest. WTiat 
I am anxious to know about is on the question of this 
search. 

• •••••• 

72 Mr. Hughes. Your Honor, in Cornelius on Search 
and Seizure w’e have this statement of the law: 

“Speaking generally, the right to search an automobile 
standing still is controlled by the same general principles 
of law that apply to the search of other places. The officer 
must have probable cause to believe the law is being 
violated before he may search such car.” 

Now, what probable cause could this police officer have 
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for thinking that the law was being violated? Not past 
tense; present tense. f 

The Court. I think in United States vs. Carroll the Su¬ 
preme Court has laid down the rule about search. 

Mr. McLaughlin. There is a question about misdemeanor 
and felony, too. 

Mr. Hughes. Of course, Carroll vs. United States is a 
treatise on searches and seizures. 

The Court. Officer Shelton. 

(Officer Shelton approached the bench.) 

The Court. After you received this information from 
Mr. Hurwitz tell me exactly what you did. 

Officer Shelton. I went to the car, the driver’s side, and 
opened the door, pulled my flashlight out, and flashed it 
in the car. 

The Court. And what did you see? 

Officer Shelton. A gun lying on the floor. 

73 The Court. I think I will admit it under those cir¬ 
cumstances. He opened the door, put his flashlight 
in, and saw the gun. 

Mr. Hughes. There is that much—the fact that he opened 
the door. 

The Court. And the search of a car is a little different 
from the search of a man’s home. 

I will admit it and allow you an exception. 

(After leaving the bench, the following occurred after 
the jury returned to the jury box:) 


Thereupon —William R. Shelton resumed the witness 
stand and testified further as follows: 

Direct examination (Resumed). 

By Mr. McLaughlin: 

Q. I believe, Officer Shelton, you testified that after talk¬ 
ing to Mr. Hurwitz you went to the car? 

A. That’s right, sir. 
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Q. Go on from there. What did you do after you went 
to the car? 

A. I opened the door on the driver’s side. I taken my 
flashlight, turned it on- 

Q. Talk louder. 

A. I turned it on, and on the floorboard of the car I found 
a 6.37 semi-automatic. It had eight shells that 
74 hadn’t been discharged in the clip, and there was 
one discharged shell lying on the floor of the car 
near the gun. 

Q. Have you got the gun with you? 

A. Yes, sir. Here’s the gun, marked (handing an article 
to Mr. McLaughlin). 

Q. This is the gun recovered by you in the car; is that 
right? 

A. That’s right, sir. 

Q. After the gun was recovered by you in the car what 
did you do then or where did you go? 

A. Walked to our car and sent a lookout. 

Q. You sent a lookout for- 

A. A man who has been described to me by Mr. Hurwitz 
and some friends. 

Q. After that did there come a time -when you went to 
a precinct? 

A. I went to number 13 precinct after that. 

Q. Did you see anyone in number 13 precinct? 

A. I did, sir. 

Q. And whom did you see in number 13 precinct? 

A. John Kendrick. 

Q. Do you see him in court here today? 

A. I do, sir. 

Q. Where is he? 
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A. Sitting there (indicating). 

75 Mr. McLaughlin. Let the record show he points 
at the defendant Kendrick. 

By Mr. McLaughlin: 

Q. Now, did you have any conversation with Kendrick, 
with reference to an alleged shooting at the time of the 
assault, in number 13? 

A. Yes, sir. 

Q. Just keep your voice up, Officer. What talk did you 
have with Kendrick at number 13 with regard to an alleged 
shooting? 

A. I had the gun in my possession. I showed the gun 
to Kendrick. I asked him if it was his gun. He said it 
was. 

I asked him if he had taken a shot at Tommy English. 
He said, “I did. Did I miss the bastard?” 

I said, “Apparently you have.” 

He said, “Well, next time I won’t. I’ll get a tommy gun, 
a kid and a Buick, and I’ll stop anybody who tries to stop 
me from killing him.” 

Mr. McLaughlin. That is all. 

Cross-examination. 

By Mr. Hughes: 

Q. Who was present when this conversation took place? 
A. There was several officers. 

Q. Was Officer Weber there? 

76 A. I think he was. 

Q. Was Officer Scherl there? 

A. I think so. 

Q. What was the defendant’s condition with reference 
to sobriety? 

A. He had been drinking. 

By the Court: 

Q. Was he drunk? 

A. No, sir, he wasn’t really drunk. 
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By Mr. Hughes: 

Q. He told you lie shot at Tommy English, didn’t he? 
A. That’s right. 

Q. You say the gun was on the floor? 

A. Yes, sir. 

Q. Where on the floor? 

A. Over to the right of the driver’s seat. 

Q. Was it under the seat? 

A. No, sir. It was on the floorboard, in view. 

Q. In the middle of the floor? 

A. It was on the floor, in view. 

• •••••• 

Mr. McLaughlin. The Government will offer the gun 
and clip and rest the Government’s case. 

77 Mr. Hughes: Your Honor, I would like to recall 
Tommy English for some further cross-examination. 
The Court. Very well. 


Thereupon— Thomas English was recalled as a witness 
and, having been previously duly sworn, was examined 
further as follows: 

Further cross-examination. 

By Mr. Hughes: 

Q. Mr. English, directing your attention to the 1st of 
June, there did come a time -when you left your house, 
which is located at 832 Tenth Street, about 11 o’clock, 
didn’t there? 

A. That’s right 

Q. Now, as you came out of your apartment what did 
you do? 

A. I felt in my pocket to see if I had some cigarettes, 
and I went upstairs because I left my cigarettes upstairs. 

1 Q. What did you have on? A leather jacket of some 
kind? 

A. I think I had a sport coat on. 
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Q. And tlie pockets go like this (indicating) ? 

A. Yes (indicating). 

Q. You put your hand in your pocket, did you not? 

A. Yes. I felt to see if I had my cigarettes. 

78 Q. Now, directing your attention to about two 
weeks prior to June 1st, did the defendant come to 
your apartment, sir? 

A. He has been in many times. 

Q. I am speaking specifically about two weeks before 
June 1st. 

A. I think about a month. 

Q. About a month before? 

A. Yes. 

Q. When he came to your apartment he came looking 
for Neva? 

A. That’s right. 

Q. At that time you pulled a gun on him, didn’t you? 

A. That’s right. 

Q. You told him at that time you would kill him, didn’t 
vou? 

A. Well, any man invades your home like that- 

Q. You told him at that time you would kill him, didn’t 
you? 

A. That’s right. 

Mr. Hughes. That is all. 


• •••••• 


81 Motion for Directed Verdict on Behalf of the 

Defendant 

Mr. Hughes. Your Honor, for the benefit of the record, 
I move for a directed verdict, on the theory that there is 
no evidence before Your Honor that Tommy English was 
shot and shot at. By his own testimony, he says he was 
not shot at. As far as he knows, no shot was fired, and 
the only thing that possibly connects this defendant with 
this offense is statements made by the defendant at the 
precinct. 
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The Court. Well, there is more than that. 

Mr. Hughes. What else is there? 

The Court. The fact that a gun was shot, that Tommy 
English ran in the house, that there w’as a hole in the 
window* adjacent to the door that he was going in, and the 
recovery of the bullet. 


• •••••• 

The Court. I will have to overrule your motion and al¬ 
low' you an exception. 


Opening Statement on Behalf of the Defendant 

Mr. Hughes. If it please the Court, and you lady and 
gentlemen of the jury, the defense in this case ex- 
82 pects to show’ you, briefly, the following facts. The 
defendant seated at counsel table is a person with a 
prior criminal record. I think his criminal record dates back 
to about 1918. He was released from the penitentiary in 
1944. 

Mr. Himmelstein. 1941. 

Mr. Hughes. 1941. He then started to make an honest 
living; was operating an automobile service transporting 
soldiers and sailors any place within a radius of 500 miles 
of Washington; that he pursued that profession, and as a 
result of so doing he ended up with, I think, four auto¬ 
mobiles, W’hich were used for the purpose of transporting 
soldiers and sailors. 

In 1944 he met and fell in love with a girl by the name 
of Neva Kendrick. She at that time was addicted to the 
use of narcotics. 

During his sojourn at Alcatraz—the defendant’s sojourn 
at Alcatraz—five years of the time that he spent there he 
spent in the dispensary as a nurse’s assistant. While 
performing such duties he developed an abhorrence of 
narcotics and dope of any kind. So when he met Neva and 
fell in love with her, he eventually got her off the nar¬ 
cotics. He sent her to the different sanatoriums, paid for 
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the treatment, and she, for all intents and purposes, was 
cured of the habit- 

• •••••• 

83 Mr. Hughes. We are going to show that Tommy 
English stole this girl from the defendant, as a result 

of narcotics, giving her narcotics; that he went up there, 
tried repeatedly, over a period of years, to get Tommy 
English to leave her alone and not give her narcotics; and 
Tommy insisted on doing it and on two occasions pulled 
a gun on this defendant and told him he was going to kill 
him. 

Mr. McLaughlin. Still that does not entitle him to shoot 
him. 

The Court. We are concerned with what happened on 
June 1st. 

Mr. Hughes. I think we are entitled to show the back¬ 
ground, what is back of it. 

The Court. Go ahead. 

Mr. Hughes. We will show you that there was consider¬ 
able ill feeling between English and the defendant; that 
Neva became pregnant; was about seven months pregnant; 
as a result of getting back to narcotics she lost the baby. 

Kendrick then learned that English was giving her the 
narcotics. He went to English on four or five different 
occasions, and begged and pleaded with him not to give 
his girl narcotics. 

84 About a month before this occasion on June 1st 
the defendant went up to English’s apartment for 

Neva. English pulled a gun on him and chased him down 
the hall. 

On this occasion, to-wit, June 1st, the defendant was 
called by English and asked to drop by English’s apart¬ 
ment ; that English wanted to patch up his differences. 

On this occasion, when the defendant pulled up in front 
of the apartment where Tommy English lives and was 
parking his automobile, English rushed out of his apart¬ 
ment, reached his hand in his pocket, as though to pull a 
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gun. The defendant ducked behind the steering wheel of 
his automobile. He reached in the glove compartment for 
the gun, and he fired one shot at the defendant English. 

If we show you that at the time the defendant fired that 
shot he was acting in self defense, we will ask you for a 
verdict of not guilty. 


• • • • • 




John Kendrick, the defendant, was called as a witness 
and, being first duly sworn, was examined and testified as 
follows: 

Direct examination by Mr. Hughes : 

Q. Your name is John Kendrick; is that right? 

A. That’s right. 

85 Q. How old are you, John? 

A. Fifty-one. 

Q. Keep your voice up, now, so all the jurors can hear 
you. Fifty-one ? 

A. Fifty-one. 

Q. You were convicted in 1918 of robbery; is that right? 
A.. That’s right. 

Q. Convicted in 1923 of larceny ? 

A, That’s right. 

Q. Given five years ? 

A. That’s right. 

Q.. Convicted in 1925 of assault? 

A. That’s right. 

Q. In 1929 of concealed weapon? 

A. That’s right. 

Q. In 1931, assault with a dangerous weapon? 

A. That’s right. 

Q. At that time you were given ten years; is that right? 
A.. That’s right. 

Q. Now, how many of those ten years did you spend at 
Alcatraz? 

Mr. McLaughlin. I object to that, Your Honor. 
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The Court. Sustained. 

86 Mr. Hughes. I want to show his background— 
that he was employed in the dispensary there. 

Mr. McLaughlin. I object to that. 

The Court. Sustained. 

The Witness. I done about seven and a half years in 
Alcatraz. 

Mr. McLaughlin. No. That was objected to. 

By Mr. Hughes: 

Q. When did you get out of the penitentiary? 

A. I got out in June 5,1942. 

Q. What did you do ? What employment did you pursue 
after you were released? 

A. I came here to Washington, started working with 
my brother. 

Q. Doing what? 

A. He is one of the oldest cab drivers in Washington. 

Q. Were you driving a cab? 

Mr. McLaughlin. Let him testify. 

Mr. Hughes. All right. 

The Witness. He showed me where, if I had a limousine, 
where I could transport service people in different parts of 
the country. He staked me to a limousine. I started to 
work, and I kept working. 

By Mr. Hughes : 

Q. Did you transport service people from Wash- 

87 ington to various parts of the country? 

A. Yes, that’s right. 

Q. How many cars did you have? 

A. Four; four limousines. 

Q. Now, did there come a time when you met Neva? 

A. Yes. 

Q. When did you meet Neva? 

A. I met Neva in the last part of 1944. 

Q. 1944? 

A. That’s right. 

Q. And you lived with her as man and wife; is that right? 
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A. That’s right. 

Q. 'Now, in what condition was Neva when you met her, 
so far as being addicted to the use of narcotics? 

A. Neva, at the time when I first met her, she had just 
been released from Alderson, West Virginia. She was 
cured from narcotics at that time. 

Q. That is a sanatorium; is that right? 

A. That’s right. 

Q. All right. When did you first learn she was back 
on narcotics? 

A. Oh, after English—after I gave English a job and he 
started in sneaking back of my back. 

Q. I can’t hear you. Keep your voice up. You 
88 say you gave English a job? 

A. Yes. 

Q. Doing what? 

A. Driving one of my limousines. 

Q. All right. When did you learn she was back on 
narcotics ? 

A. 1945. 

Q. How did you learn it? 

A. From her actions. 

Q. What would happen? 

A. Well, I sent her to different sanatoriums. 

Q. Did you pay for those treatments? 

Mr. McLaughlin. I say this is going far afield, Your 
Honor. - 

The Witness. I paid for a lot of them. 

By Mr. Hughes: 

Q. Now, about a month prior to June 1st did you have 
any trouble with English? 

A. Yes. 

Q. On how many occasions would you say you have gone 
to English? 

A. I didn’t hear that. 

Q. On how many occasions would you say you have talked 
to English and requested him to leave Neva alone? 

A. A number of times. 
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89 Q. How many? 

A. Oh, a half dozen at least. 

Q. About a month before June 1st did you have any 
trouble with him ? 

A. Yes. 

Q. Tell the Court and the jury about it. 

A. I was standing on the corner of Fourteenth and T. 
He and two other fellows pulled up in a car. He jumped out 
and he pulled a gun out, and same gun that is laying there 
(indicating). 

Q. Is that the gun there (indicating) ? 

A. That’s the gun there. I snatched it out of his hand. 

Q. That is Tommy English’s gun there? 

A. Yes. 

Q. You say about a month before June 1st? 

A. That’s right. 

Q. All right. Now, did there come a time just prior to 
June 1st when you went to his apartment? 

A. Prior to June 1st? It was after June 1st—I mean, it 
was around about June 1st when I went to his apartment. 

Q. The shooting was supposed to have taken place on 
June 1st? 

A. Yes. 

90 Q. Now, how long prior to that- 

A. I went up there right about two weeks before 
June 1st. 

Q. All right. Now, tell the jury what happened when you 
went up to the apartment that time. 

A. I was called on the phone and English- 

Mr. Himmelstein. Prior to that. Just a moment. 

Mr. McLaughlin. Let him answer. Are you testifying? 

Mr. Himmelstein. Wait a minute. 

Mr. McLaughlin. All right. Let him testify. 

The Court. Just a minute. One counsel will do the 
questioning. 

Mr. McLaughlin. I object to these stage whispers. 

The Court. Mr. Hughes will conduct the examination. 

Mr. Himmelstein. I am quite certain of that. 

Mr. McLaughlin. In front of the jury. 
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By Mr. Hughes: 

Q. So that we understand each other- 

A. I went up there- 

Q. The shooting took place on June 1st, as laid in this 
indictment. 

A. That’s right. 

Q. About two weeks prior to June 1st had you been up to 
Tommy English’s apartment? 

A. Yes, I had. 

91 Q. Tell the jury what transpired and why you went 
up there? 

A. I went up there to get Neva, to talk to Tommy. The 
consequences are I had a gun shoved in my face. 

Q. Who stuck the gun in your face. 

A. Tommy English. 

Q. Yes? 

A. I was told to get out of there, which I did. I was told 
to run down the steps- 

Q. On June 1st what was the occasion for your going to 
832 Tenth Street? 

A. I had a phone call. 

Q. From whom? 

A. Tommy English, and he told me on the phone, he said, 
“Let’s forget all our troubles.” 

Me, like a big sap, I went for it. 

Q. Well, what did you do? 

A. So I went down there. While I was parking the car 
he came rushing out the doorway. 

Q. All right. What did he do when he rushed out the 
doorway? 

A.. He had pulled a gun out of his pocket, and I ducked 
behind the steering wheel, and I grabbed that gun there 
(indicating). I fired it and shot it. 

Q. Where was this gun? 

92 A. It was in the compartment. 

Q. Glove compartment? 

A. Yes. 

Q. Where was Tommy when he pulled the gun on you 
the first of June? 
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A. Right—had started down the steps to the sidewalk. 

Q. Had you completely parked the car by then? 

A. No, sir, I had not; hadn’t got the car completely 
parked. 

Q. Did you see him come out of the apartment house? 

A. Well, it appeared to be like he had been laying up 
against the wall in the doorway, or something. It seemed 
like that I had no more than stopped and started to back up, 
is when he rushed out the doorway, and I wasn’t about to 
take any more chances after the two times that I was there. 

Q. Now, were you parked directly parallel from 832 Tenth 
Street or were you up the street? 

A. I was up just above, I believe. 

Q. Now, in what direction was your car facing? North 
on Tenth ? 

A. Yes, sir. 

Q. Now, after you fired this shot you left; is that right? 

A. Yes, sir. 

Q. And you saw a policeman? 

93 A. That’s right. 

Q. Did you tell the policeman you had shot at him ? 

A. I told him. 

Q. When he took you to the precinct did you tell him 
that you had shot at Tommy English? 

A. Yes, and I hoped I had killed him. I told him that. 

Q. Why did you shoot at him ? 

A. I just got done telling you. 

Q. What? 

A. I just got done telling you. 

Q. Tell us again. 

A. The headaches he has caused me—my baby, my home, 
everything. 

Q. What kind of coat or jacket was he wearing this 
night? 

A. Leather jacket. 

Q. From which pocket did he pull the gun? 

A. Right. , 

Q. You saw the gun; is that right? 

A. Yes. 
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Q. In his right hand! 

A. No doubt in my mind but that it was a gun. 

Q. And then it was that you shot at hime; is that 
right! 

94 A. That’s right. 

Q. You shot at him. At the time you shot at him 
what was in your mind! 

A. I hoped I had killed the bum. 

Q. What? 

A. Well, not at that time, but as I pulled away I hoped 
that he had died. 

Q. When you shot at him he had a gun in his hand; is 
that right? 

Mr. McLaughlin. Wait a minute. 

Mr. Hughes. He has testified that. 

Mr. McLaughlin. That is all right. Let him answer the 
questions. 

The Witness. As I pulled away from there, after firing 
that shot, I probably hadn’t gotten no more than any dis¬ 
tance—10 feet, a hundred feet—I hoped it had hit him. 
I hoped- 

By Mr. Hughes: 

Q. I understand that, but were you afraid of your life 
at the time you shot at English? 

A. Why shouldn’t I be? 

Q. I am asking you. 

A. Yes. Certainly, I did. 

Q. Don’t argue with me. I am asking you what was in 
your mind. 

A. Sure; certainly. 

95 Q. Why did you shoot at him? 

A. I shot at him in fear of my own life. 

Mr. McLaughlin. He answered he wanted to kill the bum. 
Mr. Himmelstein. I object to that. 

Mr. McLaughlin. That is what he said here. 

The Court. Just one minute. I do not want you to get 
up again. I am not going to tell you that again. Any 
objections will be made- 
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The Witness. What would anybody do when a guy- 

Mr. Hughes. Wait a minute. There is nothing pending. 

The Court. Objections are to be made by Mr. Hughes 
after consultation between you two gentlemen. 

He has answered the question. 

Mr. Hughes. Cross-examine. 

Cross-examination by Mr. McLaughlin: 

Q. You say you shot to kill the bum; is that right? 

A. After I got maybe a half block away, yes; I wished 
the bum would have died. 

Q. Is that the reason why you went up there that night— 
to kill him? 

A. No. 

Q. What? 

A. No. 

Q. You said on direct examination that English 
. 96 called you up ? 

A. Yes, sir, that’s right. 

Q. And said he wanted to make peace with you; is that 
right? 

A. That’s right. 

Q. And I believe you testified, “I was sucker enough 
to go up there”; is that right? 

A. That is right. 

Q. Before you went up there you armed yourself with 
this gun? 

A. I was going to give it back to him. It belonged to 
him. 

Q. You were going to give it back to him? 

A. It was his gun to start off with. 

Q. You took the gun up there on June 1st to take it back 
to English; is that right ? 

A. That’s right. 

Q. This is the same gun that you had previously snatched 
out of English’s hand when he attempted to shoot at you; 
is that right? 

A. That’s right. 

Q. You were going to give it — for what purpose? 
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A. Well, I thought everything was going to be squared 
out. 

Q. I am asking you this question. This is the same 

97 gun- 

A. Oh, forget it (leaving the stand). Go ahead 
and find me guilty. 

Mr. Hughes. Sit down. 

The Court. You take your seat back on the witness stand. 
Mr. Hemmelstein. May it please Your Honor, may we 
respectfully request a recess for about five minutes? The 
witness is definitely disturbed. 

Mr. McLaughlin. I object to this, if Your Honor please. 
Mr. Hughes. May we approach the bench, if there is any 
statement to be made? 

(At the bench:) 

The Court. What do you want? 

Mr. Hughes. I don’t want anything. 

The Court. What do you want ? 

Mr. McLaughlin. Go on. 

The Court. If he does not want to go back on the stand, 
what do you want? 

Mr. McLaughlin. They will have to rest their case, I 
guess. 

Mr. Hughes. I guess we should have a recess. Let me 
talk to him. 

The Court. Do you want to take a recess? 

Mr. Hughes. I do not know what is the matter with 
him. 

98 The Court. We will take a ten-minute recess, ladies 
and gentlemen of the jury. 

Mr. McLaughlin. I am going to object to this. They 
can’t take him out there and coax him. 

(After counsel left the bench a recess was taken.) 
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Thereupon— John A. Kendrick resumed the witness 
stand and testified further as follows: 

Cross-examination (Resumed) by Mr. McLaughlin: 

Q. Do you want to answer any more questions? 

A. Yes, sir. 

Q. What? 

A. Yes, sir. 

Q. All right. I believe I was asking you, when you 
walked off the stand, isn’t it a fact that this is the same 
gun that you had taken away from English when he at¬ 
tempted to shoot with it that you had on your person the 
night of June 1st? Is that right? 

A. That’s right. That’s true. 

Q. And on the night of June 1st you say you were re¬ 
turning this gun to English; is that right? 

A. I took it down there as he called me. 

Q. For the purpose of returning it to him? 

A. Not as the purpose of returning it to him. He 
99 called me and said, “Let’s be friends.” 

Q. Didn’t you testify, just prior to going off the 
stand, that you took it up there on the night of June 1st for 
the purpose of returning it to him? 

A. That was one of the reasons, yes, sir. 

Q. To return the gun? 

A. Not solely that; because he wanted to make friends, 
and I thought I wmuld give him his gun back. 

Q. Why did you take the gun with you that night if you 
thought the man was calling you on a friendly trip? 

A. It belonged to him. It was his gun. 

Q. How long had you had it? 

A. Probably a month. 

Q. Why didn’t you return it before the night of June 1st? 

A. Why should I give a guy back a gun to kill me with? 

Q. Why were you giving it back to him on June 1st to 
kill you with? 

A. He asked me to be friends with him. He asked me to 
make peace. He said, “Let’s talk this thing over. Let’s 
get together.” 
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Q. So you were not afraid that he was going to kill you 
on that night? 

A. Not until he pulls the gun on me. 

Q. Then you had the gun- 

100 A. Then I saw I was sucker enough to walk into 
a trap. 

Q. When you say you were sucker enough to walk into 
a trap, you were on the right-hand side of Tenth Street, 
going north? 

A. Yes, sir. 

Q. You say when you first observed Tommy English he 
was in his doorway? 

A. That’s when he was running out the doorway. He 
was pulling the gun out of his pocket. 

Q. You are familiar with the location of that house? 

A. Not too familiar, but I know when a guy pulls a gun 
out of his pocket. 

Q. How many times had you been at English’s home 
at 832 Tenth Street? 

A. Twice. 

Q. You are familiar with the location of the doorway, 
are you not? 

A. Well, I know where he lives, yes, sir. 

Q. Now, from across the street can you actually see in 
the doorway? 

A. Yes, sir. There’s a light in that doorway. 

Q. There is a light? Didn’t you just testify on direct 
examination, in response to a question by Mr. Hughes, 
that when you first saw the defendant he was crouching 
inside the doorway. 

101 A. I didn’t say that. I said it appeared as if he 
had been laying up against the jamb of the door, 

and as I tried to park my car he came rushing out of there. 
Q. Were there any cars on the left-hand side? 

A. Yes, sir, there was some cars there. 

Q. Of Tenth Street? 

A. Yes, sir. 

Q. If there were cars parked over there how could you 
see all this .in the doorway? 
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A. They was down further, away from the door. 

Q. Further? 

A. Further down, yes, sir. 

Q. Do you know where that ticket agency is there, the 
travelers? 

A. Yes, sir. 

Q. That is about 10 feet down; is that right? 

A. That’s right 

Q. Did your bullet go through that window? 

A. I don’t know where the bullet went. I was told later 
at the hearing in Police Court that’s where the bullet went. 

Q. So the bullet went in that window; is that right? 

A. From the testimony that those people said. 

Q. You would know that is about 10 feet from English’s 
doorway? 

A. That’s right. 

102 Q. The night you shot at English you shot at him 
to hit him? 

A. I just shot because he was trying to pull a gun on 
me, and I shot. I was in fear of my life, and any time any¬ 
body pulls a gun on me, that’s one of those things. 

Q. You were mad at him at the time? 

A. No, I wasn’t. 

Q. What did you mean on the stand when you said, “I 
shot to kill the bum”? 

A. That was after I pulled away from the curb; maybe 
after I got a block, a half block, three-quarters of a block, 
two blocks, it struck me. Then it dawned on me the sucker 
I was to fall in the trap, and I said to myself, “Well, I hope 
the bullet hit him.” I had intended that the bullet hit him 
no more than you did. 

Q. Well, I wasn’t there. 

A. Well, when I saw I was in a trap, well, what are you 
going to do when a guy lays a trap for you? 

Q. Why did you run away after you shot? 

A. Why? What else could I do? 

Q. I am asking you. 

Mr. Hughes. Just answer his questions. 
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The Witness. Am I going to give him a chance to 
recuperate, to start shooting back at me, or something? 

By Mr. McLaughlin: 

103 Q. Well, now, Tommy knew what kind of car you 
were driving, didn’t he? 

A. He certainly did; absolutely. 

Q. After you did the shooting, when you did the shoot¬ 
ing, you were seated in the car, weren’t you? 

A. I was trying to get out of the car. 

Q. On what side were you trying to get out of the car? 

A. On the left-hand side, on the driver’s side. 

Q. That vrould be the side nearest where Tommy was? 

A. That’s right. 

Q. After you shot and you thought English was going 
to shoot back, why didn’t you run away on foot? 

A. Well, I was halfway out of the car. I hadn’t had my 
car properly parked. I hadn’t had my motor started, or 
stopped, rather, so I just gunned and went off. 

Q. Did you think parking your car was more important 
than getting shot? 

A. I tried to get out of there after I saw what was hap¬ 
pening. I wasn’t going to give the guy a chance to shoot 
me. 

Q. At the time you shot you were halfway out of your 
car? 

A. Well, I started to get out, yes, sir. 

Q. It was more difficult to get back in the car than to 
run up the street? 

104 A. No, sir, it wasn’t; definitely not, no, sir. 

Q. Prior to that night of June 1st when was the last 
time you saw Tommy English ? 

A. Oh, about three weeks previous, when he pulled the 
same gun on me. 

Q. You had not seen him since then? 

A. I am sorry; once before. I went up there once before 
that, and he stuck a gun in my face and run me out of the 
house. 

Q. Was that the first time? 
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A. Second time. 

Q. Did he stick a gun in your face the first time? 

A. No, sir, he didn’t. 

Q. The second time he did? 

A. The second time he stuck another gun in my face; not 
that one, but another gun. 

Q. Was that before you had taken this gun away from 
him or afterwards? 

A. When I took this gun away from him was about three 
weeks to a month previous. 

Q. When was it he stuck the gun in your face in the apart¬ 
ment? 

A. About three weeks previous, after I snatched that gun 
away from him. 

Q. Before you had taken this gun ? 

105 A. No; after I had taken this gun. 

Q. After you had taken this gun. So that you had 
known at that time that Tommy English intended to kill 
you, didn’t you? 

A. Well, I didn’t pay much attention to it, because it was 
one of them things. I was willing to make peace. I never 
bothered anybody. I have yet to bother anybody. You read 
a lot of newspaper stories about murders. I have yet to 
bother the first person, riding or walking, believe me. 

Q. You have what? 

Mr. Himmelstein. Answer the question of the District 
Attorney. 

The Witness. I have yet to bother a first person. 

By Mr. McLaughlin : 

Q. What do you mean by that? Shooting them? 

A. In any way; since I got out of Alcatraz I have never yet 
bothered anybody. I have tried to get along with every¬ 
body, but apparently I got a long criminal record. They 
think what? 

Q. In 1929 you were convicted in New Jersey for carrying 
a concealed weapon? 

A. Yes, that’s right. Definitely, that’s right. Got two 
and a half years. 
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Mr. Hughes. Just answer the question. Do not volunteer 
any information. 

106 By Mr. McLaughlin: 

Q. In 1923 you were convicted in Baltimore, Maryland, 
for larceny and assault? 

A. That’s right. 

Q. Is that right? 

A. That’s right. 

Q. In 1932 you w r ere convicted of assault with a dan¬ 
gerous weapon? 

A. That’s right. 

Q. You say you never bother anybody? 

Mr. Hughes. He said since he got out of Alcatraz, Your 
Honor. 

By Mr. McLaughlin : 

Q. Now, coming back to these questions, you say that 
you had taken this gun away from Tommy English three 
weeks prior to the time that you went up in his apartment 
and he stuck that other gun up in your face; is that right? 

A. That’s true. 

Q. So why did you go up to his apartment that time? 
You were afraid of him, weren’t you? 

A. I wasn’t so afraid of him, because I didn’t think the 
guy had guts enough at the present time when I snatched 
the gun out of his hand. I thought he was one of those 
punks around town. I snatched it out of his hand, stuck it in 
my pocket, and forgot about it. 

107 Q. You knew Tommy English for 15 years? 

A. Yes, but I have learned a lot different since then. 
Q. You were associated with him? 

A. I wasn’t associated with him over a period of 15 
years, though I knew him. 

Q. You have been in his company many times in the last 
15 years? 

A. I knew him, yes, like I know you. 

Q. You don’t know me. 

A. Yes, I do. You are McLaughlin, Assistant District 
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Attorney. That’s all. I’ll probably know you for the rest 
of my life. Still I am not an associate of yours. 

Q. I know that. 

The Couet. Do not argue. 

Bv Mr. McLaughlin : 

Q. You say you gave English a job?*- 
A. I sure did. 

Q. When was that? 

A. He came to me after I was doing pretty good hauling 
soldiers; had a limousine working. 

Q. Was that after he stuck the gun in your face? 

A. No; that was long before that. 

Q. How long ago was that? 

A. Probably two and a half years. 

Q. Where was Tommy English living then? Do you 
know’? 

108 A. Where he was living I don’t know. He was liv¬ 
ing here, there, everywhere. He was broke. He 
didn’t have five cents. 

Q. You had four automobiles? 

A. Yes. 

Q. Where did you get the automobiles? 

A. I just kept them rolling over the road. 

Q. Didn’t you have any garage to keep them in? 

A. No, sir. You couldn’t keep no automobile at that 
time any place in any garage. 

Q. Where did you service them? 

A. Where they broke down at. 

Q. Where they broke down? 

A. Through bribes, and whatnot, to get- 

Q. Whom else did vou have driving besides Tommy 
English. 

A. My brother. 

Q. And who else? 

A. Jack Selney. 

Q. Who else? 

A. Myself. 

Q. Your brother staked you to the cars? 



82 


A. That’s when I first started. 

Q. Bought you the car. 

Getting back to this girl, what is her name ? 

109 A. Neva. 

Q. How long have you known her? 

A. I met Neva shortly after she got released from prison. 
Q. From prison? 

A. That’s right. 

Q. When was that? 

A. That was in the last part of 1944. 

Q. At the time you met Neva what did Neva do for a 
livelihood? 

A. Neva just got out of prison. She wasn’t doing any¬ 
thing. 

Q. Do you know what she was in prison for? 

A. Yes. 

Q. What? 

A. Junk. 

Mr. Hughes. I do not see the materiality of it, Go ahead. 

By Mr. McLaughlin : 

Q. What was she in there for? 

A. Junk. 

Q. That is narcotics? 

A. Yes. 

Q. You say you lived with her as man and wife? 

A. That’s right. 

110 Q. Where did you live? 

A. Hilltop Manor, the other side of the Peace Cross 
on Defense Highway. 

Q. How long did you live with her as man and wife? 

A. Oh, over a year; a year and a half. 

Q. What year was that? 

A. That was ’45 and part of ’46. 

Q. What was that? 

A. ’45 and ’46. 

Q. What is her name? 

Mr. Hughes. Neva. 
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By Mr. McLaughlin : 

Q. What did Neva do for a livelihood during the time you 
lived with her? 

A. She was taking care of the home and whatnot. 

Q. Taking care of what home? 

A. The place I had out there. 

Q. What else did she do besides that? 

A. Nothing. 

Q. Had she been arrested for soliciting prostitution? 

A. No, sir. 

Q. What? 

Mr. Hughes. Just a minute. 

The Witness. Not while I was with her. 

By Mr. McLaughlin: 

111 Q. Do you know it? 

A. I know it. Yes, I know it. 

Q. That she has been? 

A. No (the witness stood). 

Mr. Hughes. Just a minute. Sit down. 

The Court. Sit down. 

Mr. McLaughlin. I am just asking questions, that is all. 
Mr. Hughes. There is an objection. 

The Court. Mr. Hughes has objected. The arrest of this 
girl would be immaterial to this case, anyway. She is not 
on trial. 

Mr. McLaughlin. I appreciate that. He is trying to make 
a martyr out of him. 

The Witness. I am not trying to make a martyr. 

Mr. McLaughlin. That is his opinion. 

The Court. I have sustained his objection. 

Mr. McLaughlin. That is all. 

Redirect examination by Mr. Hughes: 

Q. You are in love with Neva, aren’t you? 

A. Yes. 
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Q. You were in love with her while you were living with 
her? 

A. Yes. 

112 Kecross examination by Mr. McLaughlin : 

Q. Are you still in love with her? 

A. Yes. 

Q. You have not been arrested for beating her up? 

A. No. 

Mr. Hughes. I object to that and ask for the removal 
of a juror. 

The Court. Overruled. I overrule the motion to with¬ 
draw a juror. 

Mr. Hughes. I ask the Court to instruct the jury to dis¬ 
regard that. 

The Court. Yes. The jury will disregard that. 

Mr. McLaughlin. May I ask further along those lines ? 

The Court. No. 

124 Charge to the Jury 

The Court (Curran, J.): Lady and gentlemen of the jury, 
the defendant in this case, John A. Kendrick, is charged in 
an indictment containing three counts, the first count of 
which has been dismissed by the Court, and you will con¬ 
sider only Count No. 2 and Count No. 3. 

The second count charges that on or about June 1, 1947, 
within the District of Columbia, John A. Kendrick feloni¬ 
ously and unlawfully did make an assault upon Thomas H. 
English with a loaded pistol, that count commonly referred 
to as an assault with a dangerous weapon. 

The third count charges that on or about June 1, 1947, 
within the District of Columbia, John A. Kendrick feloni¬ 
ously and wilfully did make an assault upon Thomas H. 
English with intent to kill the said Thomas H. English. 

This paper writing, lady and gentlemen of the jury, is 
merely a charge or an allegation. It is called an indictment, 
which is placed against the defendant by the Government, 
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each material part of which must be proved, and proved 
beyond a reasonable doubt. This is not evidence in the 
case at all, and you are not to consider that paper writing 
as evidence tending to prove either the guilt or innocence 
of the defendant. 

This defendant, as all defendants in criminal cases, is 
presumed to be innocent, and that presumption stays 

125 with him throughout the progress of the trial until it 
is overcome by evidence establishing his guilt beyond 

a reasonable doubt. 

The law T does not say that the Government must prove a 
defendant guilty beyond all doubt; it says beyond a reason¬ 
able doubt. Or, putting it differently, the law does not 
say that the Government must prove the defendant guilty 
to an absolute certainty, but, rather, to a moral certainty. 

A reasonable doubt is exactly what the term says it is. 
It is a doubt based upon reason. It is a doubt for which 
one may assign a reason. It is such a doubt as would leave 
a juror’s mind, after a careful and candid investigation of 
all the facts and circumstances, so undecided that he is 
unable to say that he has an abiding conviction of the de¬ 
fendant’s guilt, or such a doubt as in the graver and more 
important transactions of human life would cause an ordi¬ 
nary person to hesitate and pause. 

Take, for example, if you paid $15,000 for a house ten 
years ago, and someone came along and offered you $20,000 
for it, and you were about to sell, when your next door 
neighbor said, “You can get $25,000 for that house if you 
will be patient about it. ’ ’ So then you do not know whether 
to sell or not. You have a doubt as to whether you should 
sell, and you hesitate and pause. Well, that is a reasonable 
doubt, because of the surrounding circumstances. 

Of course, if after you have examined the evidence 

126 in this case you have a reasonable doubt, as the Court 
has explained this term to you, as to whether or not 

the defendant did as the indictment alleges in both counts, 
you must resolve that doubt in favor of the defendant and 
return a verdict of not guilty. 

You are the sole judges of the facts in this case, and in 
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that respect the Court can be of no assistance to you what¬ 
soever. It is for you to decide the weight that you will give 
the evidence, and you should weigh very carefully every fact 
and circumstance that has been submitted to you for your 
consideration. It is for you to separate the testimony that 
you believe from the testimony that you do not believe. 

You are the ones that pass upon the credibility of the 
witnesses, and in determining what you will believe and 
what you won’t believe, in deciding the testimony that lends 
credence and that which does not, there are certain tests, 
among other things, that are proper for you to apply, among 
which are the manner and the deportment of the witnesses 
on the witness stand, the manner in which the witnesses 
answer questions propounded by counsel for both sides, the 
apparent bias or interest in the outcome of the trial, if any, 
the intrinsic probability or improbability of that witness’ 
testimony, and its harmony or incongruity with other testi¬ 
mony that you may find established beyond a reason- 
127 able doubt. So it is in your province to disregard in 
whole or in part the testimony of any witness whom 
you believe to have testified falsely concerning any material 
fact, about which fact the witness could not reasonably 
have been mistaken. 

Now, you may return any one of a number of verdicts in 
this case. You may return a verdict of guilty on both 
counts, or you may return a verdict of not guilty on both 
counts, or you may return a verdict of guilty on one count 
and a verdict of not guilty on one count, whichever the evi¬ 
dence leads you to believe beyond a reasonable doubt. 

An assault, lady and gentlemen of the jury, is an unlaw¬ 
ful attempt by violence to do bodily injury to the person of 
another with the means at hand of carrying that attempt 
into effect; and an assault with a deadly weapon is an as¬ 
sault with an instrument that the law says is dangerous, and 
the Court instructs you that a loaded pistol is a dangerous 
weapon. 

The third count in the indictment, assault with intent to 
kill, carries with it the specific intent, an element which the 
Government must prove beyond a reasonable doubt, that by 
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what he did he intended to kill; and, of course, you may 
gather a person’s intentions by what he does, because a man 
is presumed to know the consequences of his own acts. 

The Court # contends in this case, lady and gentleman of 
the jury, that the defendant, John A. Kendrick, as- 

128 saulted English with a deadly weapon, that is, a loaded 
pistol, on June 1, 1947, in the District of Columbia; 

that not only did he assault him with a loaded pistol, but at 
the time he did he intended to kill him. 

Now, if you believe, and believe beyond a reasonable 
doubt, that at the time and place in question, in the District 
of Columbia on June 1, 1947, the defendant did shoot at 
Tommy English with a loaded pistol, that would be an 
assault with a deadly weapon, and it would be your duty 
under the law to return a verdict of guilty. 

If you believe beyond a reasonable doubt that at the time 
and place in question, when he did shoot at English with a 
loaded gun, if you so believe beyond a reasonable doubt, he 
intended to kill him, and you believe that beyond a reason¬ 
able doubt, it will be your duty under the law to return a 
verdict of guilty as to the third count. 

The defense in this case is self defense; and, of course, a 
person is entitled to defend himself against serious bodily 
injury or possible death. The law says that self preserva¬ 
tion is the first law of nature, and it is a valid defense when 
properly exercised. 

If you find from the evidence that English, on the day and 
place in question, first made an unjustifiable assault upon 
the defendant Kendrick, or that Kendrick had just, proper, 
and reasonable grounds to believe and did honestly 

129 believe, and that belief is substantiated by the evi¬ 
dence and the testimony in the court today, that 

English was about to do him grievous bodily injury, then 
the defendant, of course, had the right to use such force as 
was necessary and reasonable to protect himself from great 
bodily harm; and if he used such force as was necessary to 
protect himself—if you believe that evidence—it would be 

* The Record has been corrected substituting the word “Govern¬ 
ment” for “Court” (R. 160). 

< 
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your duty under the law to return a verdict of not guilty as 
to the second count and not guilty as to the third count. 

If you believe that the defendant made the assault with a 
loaded pistol upon English without the intention of killing 
him, beyond a reasonable doubt, then, of course, you should 
return a verdict of guilty to the second count and not guilty 
as to the third count. 

The record of the defendant has been introduced in evi¬ 
dence in this case; and, of course, the introduction of a 
criminal record does not mean that, because a man was 
guilty of those crimes, ipso facto he is guilty of the crime 
charged. The onlv reason for which vou may consider a 
criminal record is in deciding whether or not you place as 
much credence in the testimony of a person who lias been 
convicted of crime as vou would in other witnesses who 
have testified who have not been so convicted. 

Now, while it is an important case from the standpoint 
of the defendant and the standpoint of the Govern- 
130 ment, it is a simple case for you to decide, from the 
evidence, what the true facts were and exactly what 
took place on June 1st in the District of Columbia, in the 
vicinity that has been testified to. 

to 

The order in which I have instructed vou that vou mav 

to to • 

return these different verdicts is not to be considered bv vou' 

to to 

as indicating that the Court has any preference, because the 
Court does not desire to indicate to you what it thinks your 
verdict should be. 

You should approach this case in the same calm, dispas¬ 
sionate manner that you would approach your problems in 
your every-day life, exercising with it the common sense that 
you do exercise in your own problems. Weigh the evidence 
carefully. Sift the evidence carefully, examine it thor¬ 
oughly, in order that you may reach a considered judgment. 

When you reach your jury room you should select your 
foreman, and w-hen you have reached your verdict notify 
the marshal. 

Is there anything else? 

Mr. Hughes. Nothing, Your Honor. 

• •••••• 
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133 Mr. Hughes. If Your Honor please, at this time 
we respectfully move the Court that the defendant be 

liberated on bail pending the sentence. I call Your Honor’s 
attention to this fact: that at all times that this case has 
been pending the defendant has appeared. In addition to 
that, it is our intention at this time, after sentence, to perfect 
an appeal and take the matter to the Court of Appeals. 

The Court. On what day do you want the defendant sen¬ 
tenced? 

Mr. Hughes. Friday. 

The Court. The custom of the Court is to commit people 
charged with crimes of violence, so I will commit him and 
set Friday as the day for sentencing. 

• •••••• 

134 Wednesday, December 10, 1947. 

A motion for a new trial came on for hearing be¬ 
fore Associate Justice Edward M. Curran, 

*•••••• 

136 The Court. You do not question the Court’s in¬ 
structions to the jury with regard to the shooting? 

Mr. Hughes. I do not, Your Honor. I think Your Honor 
gave a very fair instruction. 

Now, on point number 3, this case was tried on a Tues¬ 
day, and on a Friday I filed a motion for continuance, and 
it was argued before Justice Pine. At that time I advised 
the Court that the defendant was in the hospital. He was 
at Gallinger Hospital. The defendant has been advised 
since he has been committed to the District Jail that he 
has a fractured skull. That condition existed at the time 
he was in Gallinger Hospital. 

I asked for a continuance in a written motion setting 
forth those grounds, plus the fact that I wanted additional 
time within which to get witnesses. That motion was over¬ 
ruled. 

Now, I call Your Honor’s attention to the physical con¬ 
dition of the defendant for this reason. You undoubtedly 
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will recall at the trial that when the defendant was on the 
stand he did not conduct himself in a very gentlemanly 
manner. I say to Your Honor that his conduct on the stand 
possibly could be attributed to his physical condition; 
could be attributed to the fact that he had a fractured 

137 skull at the time he was on the witness stand. I do 
1 not say it w*ould justify his conduct on the witness 

stand, but it would at least minimize it. 

The Court. Was Justice Pine advised that the defendant 
had a fractured skull at the time? 

Mr. Hughes. I could not advise him. 

The Court. You did not know it at that time? 

Mr. Hughes. No, Your Honor, I did not know. 

• •••••• 

138 Mr. McLaughlin. 

• •••••• 

As far as the continuance in the case is concerned, the 
motion w~as filed before Judge Pine. This case, Your Honor, 
had been continued several times, at the request of the 
defendant. Of course, I went along with them and agreed 
to it. Then, as I say, the last time they applied for a con¬ 
tinuance I opposed it, and the reason wrhy I did oppose it 
is, as Your Honor -will recall, one of the material witnesses 
was a soldier, and, of course, those soldiers are being 
transferred from one post to another; so any further delay 
in the case naturally would be detrimental to the Govern¬ 
ment. 

Now, this defendant had been out on bond for some 
period of time for this offense, and, as I informed Judge 
Pine at the time of the motion for a continuance, 

139 during the time he was out on bond and pending 
this trial he has gotten into several other difficulties 

during that course of time, and I do not think that this 
case should have been delayed, because he had ample op¬ 
portunity to confer with his defendant. 

I also say that, as far as any continuance is concerned, 
at no time was any subpoena sent out for these witnesses 
to come in. 
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Mr. Hughes. That is not true. 

Mr. McLaughlin. As far as my knowledge is concerned, 
I believe the record will show that at no time were any 
subpoenas served. 

I also know of my own personal knowledge that 
subpoenas had been served and a couple of witnesses who 
were in jail had been subpoenaed to be here, and they were 
down in the cell block and they were not called. 

In addition to that, I believe one witness, Mrs. English, 
was subpoenaed, and she was not called. So I do not be¬ 
lieve the defendant is sincere in raising that question. 

As far as the remarks about the girl being a prostitute 
during the time she was living with the defendant are con¬ 
cerned, I think that was justifiable in view of the testimony 
of the defendant himself, when, I believe, during the course 
of his testimony he tried to impress the jury that he was 
more or less a martyr for this girl and that he was doing 
everything possible to try to break her of the habit 

140 of narcotics and that English was instrumental in 
leading her astray. 

I think, in view of that testimony, the remark or the 
question of her being a prostitute or soliciting prostitution 
during the time w T as perfectly justifiable; and also I say, 
on the other question, whether or not he did not beat this 
girl up and was arrested for it, it was justifiable. I think 
that was justifiable under the circumstances, under the fact 
that he was testifying as to the interest he had in this girl. 

• •••••• 

141 The Court. What about this question of the de- 

142 fendant’s having a fractured skull? 

Mr. McLaughlin. I know nothing about that, Your 
Honor. I say I know nothing about it. 

The Court. Who gave you the information, Mr. Hughes? 
The doctor? 

Mr. Hughes. He did. 

The Defendant. The doctor at Gallinger Hospital. 

Mr. Hughes. Stand up. 

The Court. Do you remember what doctor? 
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, The Defendant. No, sir. 

The Court. When did he examine you? 

The Defendant. Friday. He didn’t really examine me. 
That was Friday following Thanksgiving. 

The Court. Friday following Thanksgiving? 

The Defendant. Yes, sir, the day after Thanksgiving. 
He said then that he thought I had a possible fractured skull. 

The Court. You say at that time you did not have that 
information to present to Judge Pine? 

Mr. Hughes. That is right. I think the motion was argued 
on a Monday for a continuance. 

Mr. McLaughlin. I think the motion was argued Friday, 
Your Honor. 

Mr. Hughes. That is right, Your Honor. That was the 
same day. Apparently the doctor examined him. 

The Court. When did they release you from Gal- 
linger? 

143 The Defendant. Monday. 

The Court. Did they give you any treatment for 
a fractured skull at the time? 

The Defendant. No, sir; just told me to lie in bed and 
be quiet. 

The Court. Well, before I rule on the motion, Mr. Mc¬ 
Laughlin, I wish you would check with the report of his 
condition at Gallinger Hospital. I will hold this until such 
time- 


*•••*•* 

144 The Court. Well, I will reserve judgment on the 
motion until I find out what Mr. Kendrick’s condi¬ 
tion was. 

Mr. McLaughlin. I will call immediately. 

• •••••• 

The Court. Mr. Hughes, I have given that motion that 
ydu filed a great deal of consideration. The District At¬ 
torney has reported to me that the hospital records do not 
show that the defendant had a fractured skull. 
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I have gone over the points that you have advanced, and 
it seems to me that the defendant got a fair trial. 

• ••*••• 


146 Filed in Open Court Aug. 19, 1947. Charles E. 
Stewart, Clerk. 

The Grand Jury charges: 

On or about June 1,1947, within the District of Columbia, 
John A. Kendrick carried a pistol on or about his person. 
Second Count: 

On or about June 1,1947, within the District of Columbia, 
John A. Kendrick feloniously and unlawfully did make an 
assault upon Thomas H. English, with a loaded pistol. 

Third Count: 

On or about June 1, 1947, within the District of Columbia, 
John A. Kendrick feloniously and wilfully did make an 
assault on Thomas H. English with intent to kill the said 
Thomas H. English. 

George Morris Fay, 
Attorney of the United States in 
and for the District of Columbia. 

• •••••• 

147 Friday, August 22, 1947. 


Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance; 
thereupon the defendant being arraigned upon the indict¬ 
ment, the reading whereof he specifically waives, pleads 
not guilty thereto, and for trial puts himself upon the coun¬ 
try and the Attorney of the United States doth the like. 

• •••••• 
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149 Friday, November 28, 1947. 

• «••••• 

Now comes tbe Attorney of the United States, and by 
leave of Court, files a dismissal of Count One of the indict¬ 
ment, in the above-entitled case; whereupon it is considered 
by the Court that the said defendant go thereof without day. 

150 Filed Dec. 1, 1947. Harry M. Hull, Clerk. 

• •••••• 

Motion for Continuance 

Comes now the defendant, by and through his attorney, 
and respectfully moves this Honorable Court to continue 
the trial date from December 3, 1947, to such time as the 
Court deem proper for the following reasons: 

1. Counsel had arranged for consultation with the de¬ 
fendant on Friday, November 28, 1947, but defendant did 
not appear. 

2. As of Saturday, November 29, 1947, at approximately 
6:30 P.M., counsel for defendant was notified that his 
client was in Gallinger Hospital, and could not be released. 

3. The defendant is taking sulfur drugs, and it is the 
doctor’s wish that the defendant remain in the hospital for 
two or three days. 

4. Counsel for defendant has not been able to obtain the 
names and addresses of witnesses necessary to properly 
defend the defendant on the charges scheduled for trial 
December 3, 1947. 

5. Counsel for the defendant is of the honest belief that 
the witnesses’s testimony would be relevant to the issue 
and is highly important to the defense. 

Wherefore, the defendant prays that the case be con¬ 
tinued until such time as the Court deem proper. 

James K. Hughes, 
Attorney for Defendant. 

• •••••• 
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Wednesday, December 3, 1947. 


• • • • • • • • 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance; 
and by his attorneys, Messrs. James K. Hughes, and H. D. 
Himmelstein, whereupon the jurors of the regular Petit 
Jury panel serving in Criminal Court No. Three 

• •••••• 

upon their oath say that the defendant is guilty on Second 
Count, Assault with Dangerous Weapon, whereupon each 
and every member of the jury is asked if that is his verdict 
and each and every member thereof says that the de¬ 
fendant is guilty on the Second Count of the indictment; 
and thereupon the defendant is committed to the Washing¬ 
ton Asylum and Jail. 

152 Filed Dec. 5,1947. Harry M. Hull, Clerk. 

Motion for New Trial 

Comes now the defendant, by and through his attorney, 
and respectfully moves this Court to grant a new trial 
herein for the following reasons: 

1. The verdict was contrary to the evidence. 

2. The verdict was contrary to the weight of the evidence. 

3. That the Court erred when refusing to grant the de¬ 
fendant a continuance on the grounds stated in the motion 
for continuance. 

4. That the Court erred in refusing to withdraw a juror. 

5. That the Court erred in admitting in evidence the gun 
over objections of defendant’s counsel. 

6. And for other reasons that will be called to the atten¬ 
tion of the Court at the hearing of the above-entitled motion. 

James K. Hughes, 
Attorney for Defendant. 
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153 Wednesday, December 10, 1947 

.Come as well th'q Attorney of the United States, as the 
defendant in proper person, in custody of the Superintend¬ 
ent of the Washington Asylum and Jail, and by his attorney, 
James K. Hughes, Esquire; and thereupon the defendant’s 
motion for new trial coming on to be heard, after argument 
by the Counsel, is by the Court overruled; and thereupon 

it is demanded of the defendant what further he has to sav 

• 

why the sentence of the law should not be pronounced 
against, him and he says nothing except as he has already 
said; whereupon it is considered by the Court that, for his 
said offense, the said defendant be committed to the cus¬ 
tody of the Attorney General or his authorized representa¬ 
tive for imprisonment for a period of Three (3) to Ten 
(10) years. 


• •••••• 


•• 
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